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Foucue’, assignee, et al. vs. HARISON, executor, e¢ al. 


. When a bill in equity, filed for direction, etc. by an executor 
against creditors of the estate and his own personal creditors, is 
brought to the Supreme Court by some of the latter, it is not 
necessary to make any of the defendants in the bill defendants in 
error. Leave to add some of them as co-plaintiffs in error by 
amendment, granted. 

. With proper parties to the writ of error, relatively to the cause 
actually tried below, exceptions taken pendente lite in the progress 
of the cause, such as exceptions to rulings on cross-bills, may be 
reviewed as to any errors affecting the final result. 

. Overruling exceptions of law to the master’s report, is no final dis- 
position whilst exceptions of fact are still pending and no verdict 
or decree has been rendered. 

. The judge, in adjudicating upon the master’s report, takes the 
evidence as reported by the master. The master’s report of 
the evidence is no less a part of the record than is the rest of the 
report, and the whole report should come up in the transcript. 
None of the evidence need be incorporated or referred to in the 
bill of exceptions. 
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Not to pay the master’s fees is no contempt of court, unless the 
order for payment is peremptory asto time as well as to amount. 
That the writ of error comes too late for some of the errors 


assigned, is no cause for dismissing the writ, but only for declin- 


ing to consider the errors which are over age. 


. An executor who files a bill in his representative capacity isa 


party thereto in his individual capacity also, if, as an individual, 
he has a manifest interest in the subject-matter of the bill. Thus 
an executor, being a legatee to the extent of the net income of the 
whole estate during his life, and to the extent of one-fourth of 
the general residuum, having filed a bill as executor to restrain 
some of his creditors from subjecting his interest by proceed- 
ings at law, to which bill creditors of the estate, as well as 
some of his own, are parties defendant, and praying for a de- 
cree directing him, in view of the conflicting claims of the de- 
fendants, how to administer the estate of his testator, and that 
the defendants establish their priorities and show to what ex- 
tent they can legally subject assets of the estate to the payment 
of their claims, is a party complainant, not only as executor, but 
likewise as legatee and debtor. 


. Having thus submitted the fund in controversy, and the rights 


of all parties to participate therein, to the jurisdiction of equity, 
the complainant cannot, pending the bill, convey his interest in 
the estate to a portion of his creditors in liquidation of their 
claims against him, to the exclusion of another portion, espec- 
ially whilst the latter are held in check by a restraining order 
granted in the cause at his instance. 


. Without settling with the restrained creditors upon equitable 


principles, there can be no proper disposition made of the bill, 
and in order to do equity to them, it is necessary to eliminate from 
the general assets of the estate the value of the executor’s two 
personal legacies and apply the same to his debts. 


July 5, 1887. 


Practice in Supreme Court. Parties. Service. Mas- 


ter in Chancery. Auditors. Evidence. Bill of Exceptions. 
Amendment. Contempt. Administrators and Executors. 
Before Judge Ronry. Richmond Superior Court. October 
Term, 1886. 


On November 1, 1880, William H. Harison, as executor 
of his deceased wife, Mary G. Harison (formerly J ones), 
filed a bill, in Richmond superior court, against James S. 
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Warner, trustee, a non-resident, who was represented by 
attorney, and Frances L. and Anna M. Harison, individ- 
ually and as executrixes, non-residents, represented by 
resident attorneys, William A. Walton and Joseph S. 
Bean, trustees, of said county, Robert H. Gardiner, a non- 
resident, Wallace S. Jones and Noble Jones, as executors 
of George Noble Jones, deceased, non-residents, the Me- 
chanics’ and Traders’ Bank, of Tennessee, the Bank of 
Rome and numerous others of the classes of creditors 
stated hereafter. The bill and exhibits made, in brief, 
the following case: 

The complainant’s wife and her sister; Sarah Fenwick 
Jones (afterwards Gardiner), were tenants in common of 
a large amount of real estate in the city of Augusta, 
which they had inherited. Sarah F. intermarried with 
R. H. Gardiner sometime in 1842, and a marriage settle- 
ment was entered into between them, whereby all interest 
of Sarah F. was conveyed to trustees therein named, for 
the separate use of Sarah F. during the joint lives of her- 
self and her husband, and to the use of the survivor of 
them for life, with remainder to the heirs by blood of said 
Sarah F. Afterwards, on January 8, 1852, the complain- 
ant and his wife were married, and a marriage settlement 
entered into between them, whereby the interest of the 
wife in the realty was conveyed to trustees for her sep- 
arate use, containing a power to her of disposing of her 
separate property by deed, will or other writing, which 
power was exercised as hereinafter stated. After com- 
plainant’s marriage, a division of the realty was had be- 
tween the tenants in common. In 1863, the trustees of 
Sarah F. Gardiner, under power contained in her marriage 
settlement, sold to the trustees of complainant and his 
wife, the entire interest (with an unimportant exception), 
held by them under such marriage settlement, the consid- 
eration of the sale being two bonds for $40,000 each, and 
an agreement in writing, signed by Mrs. Harison’s trus- 
tees and by complainant, whereby they granted to 
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R. H. Gardiner and wife, out of the trust estate pos- 
sessed by them, an annuity of $5,000, payable semi-an- 
nually, during the joint lives of Gardiner and wife and the 
life of the survivor, Mrs. Harison giving, granting, limit- 
ing, ordering and disposing of said annuity out of her sep- 
arate and distinct estate. The bonds, for $40,000 each, 
were signed in the same way and payable to the trustees 
of R. H. Gardiner and wife immediately after the death of 
the survivor. The object of executing these papers was, 
first, to secure an annuity to Gardiner and wife, and 
second, to create a debt from the trust estate of Mrs. Hari- 
son, for the benefit of those entitled to the Gardiner es- 
tate in remainder, after the termination of the life estate. 
The annuity was regularly paid during the joint lives of 
Gardiner and wife, and since her death has been paid to 
him, he being still in life. Mrs. Gardiner died in 1869, 
leaving as her only blood heirs, her sister (the wife of 
complainant), and her brother, George Noble Jones. The 
complainant’s wife died October 21, 1870, and Geo. Noble 
Jones died in 1878. 

Complainant is advised that one of the two $40,000 
bonds, payable on the death of Gardiner, has become, by 
virtue of the marriage settlement of Mrs. Gardiner, the 
property of the estate of complainant’s wife, and the other 
the property of the estate of Geo. Noble Jones, and that 
the bond falling to Mrs. Harison’s estate has thereby be- 
come extinguished, but the other isa valid and subsisting 
claim against the estate, payable on the death of Gardi- 
ner, and that in the meantime, the annuity of $5,000 is a 
subsisting claim against the estate, and that these debts 
must be provided for in preference to the claim of any 
legatee or of any grantee of such legatee. Upon the death 
of Mrs. Harison, she left a will, which is set out in exhibit 
B, the legatees under which are the Protestant Episcopal 
Church of the Diocese of Georgia, or those whom it claims 
to represent, the complainant and his three sons, Wm. H. 
Harison, jr., R. M. Harison and Noble W. Harison. The 
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complainant, supposing the estate in his hands was ample 
to meet the debts due to Gardiner and the executors of 
Jones, above stated, and being desirous of providing for 
his son, Wm. H. jr., who had become of age, executed to 
him deeds conveying certain parts of complainant’s wife’s 
estate, in value about what his share would be upon a di- 
vision of such estate after making allowance for prior 
claims thereon, with the exception of the annuity to Gardi- 
ner. In view of the liability of the estate to pay this an- 
nuity, it was understood between the complainant and his 
son that the rents of the property so transferred should be 
collected by the complainant and used in the payment of 
the liability of the estate ; and this hitherto has been done. 
While these conveyances to his son purport to be for a val- 
uable consideration, no consideration, in fact, passed, but 
the property was turned over to the son as an advance 
upon his claim as one of the residuary legatees, with the 
consideration above stated. A large amount of the estate 
left by the complainant’s wife consisted of vacant lots in 
the city of Augusta, which yield no income and upon which 
the taxes amount to between three and four thousand dol- 
lars annually, and owing to the shrinkage of rents of the 
estate, the whole income is not quite sufficient to pay the 
necessary expenses and the annuity of Gardiner; and if the 
property conveyed to complainant’s son be withdrawn 
from the estate, the income will be wholly insufficient to 
meet the charges upon the property so conveyed. 

After making the conveyances to his son, the son mort- 
gaged the same property to Wm. A. Walton and Jos. S. 
Bean, trustees, to secure the payment of $30,000 worth of 
bonds issued by him, the principal of which was to fall 
due on default of the payment of interest therein speci- 
fied. Default has been so made, and the trustees threaten 
to foreclose the mortgage and sell the property. Wm. H, 
Harison, jr., mortgaged the property in one of the con- 
veyances to him from complainant to James OC. Warner, 
as trustee, to secure such notes of the firm of Hazelton & 
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Harison as Wm. H., jr., might thereafter endorse. Com- 
plainant is informed that Wm. H., jr., endorsed notes of 
the firm to the extent of about $18,000, and that all the 
notes have been protested for non-payment, and Warner 
is advertising the property for sale under the power ‘con- 
ferred on him in the mortgage. The interest which the 
Episcopal church takes under the bequest to it in the will 
of complainant’s wife is a matter of dispute and is the sub- 
ject of pending litigation. Numerous creditors of the firm 
of Hazelton & Harison, of which Wm. H., sr., was a mem- 
ber, and which lately did business in Chattanooga, Ten- 
nessee, are proceeding to enforce their claims against com- 
plainant. Some have taken out attachments, alleging that 
complainant is a non-resident, and have levied on his in- 
terest in the property received from his wife; others have 
sued and obtained judgments; still others have sued, but 
not yet obtained judgments. Creditors of Wm. H., jr., are 
likewise proceeding, some by levy of attachments, others 
by suits, and some have garnished the complainant indi- 
vidually, as executor and as trustee of his wife. If these 
various Claims are allowed to proceed against the property, 
and those in suit to be reduced to judgments and levied, 
it will greatly embarrass him to administer the estate. 
The complainant waived discovery and prayed for di- 
rection as to the administration of his testatrix; that the 
defendants should establish their priorities and show to 
what extent they could legally subject the assets of the 
estate to the payment of their claims; that the rights of 
creditors and legatees of the estate be protected; that 
Warner and Walton and Bean be enjoined from selling 
under the mortgages held by them; and that all the cred- 
itors of complainant made parties defendant to the bill, 
except the Misses Harison, be enjoined from levying upon 
any of the property of the estate, by attachment or other- 
wise, or in any manner attempting to subject it to the 
payment of their claims, until the creditors of the estate 
and the legatees who are not debtors to the defendants, 
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and whose claims are equal or superior to those of the 
complainant and Wm. H., jr., are provided for and secured ; 
also for subpoena and general relief. . 

This bill was verified by the affidavit of Mr. W. W. 
Montgomery, who stated that his client was absent from 
the State, and that from information derived from said 
client, he believed the statements of the bill, where they 
related to complainant’s acts and deeds, to be true; that 
he knew the statements in relation to the debts of 
Mary G. Harison and Geo. N. Jones were true, as also 
the statements in relation to the annuity of R. H. Gardi- 
ner, having drawn the papers creating these obligations ; 
and that as to all statements in the bill relating to the 
acts and deeds of others, he believed them to be true. 

Attached to the bill as exhibits were a copy of the 
annuity contract, dated August 31, 1861 (this shows no 
entry of having been recorded) ; a copy of the bond for 
$40,000 to the trustees of Gardiner and wife; the will of 
Mary G. Harison, headed “Georgia, Richmond county,” 
the body of which was as follows : 

First. Tomy husband, William H. Harison, nereinafter appointed 
sole executor hereof, I give and bequeath the entire net income of my 
estate, of whatsoever consisting, for and during the term of his nat- 
ural life, and invest him, as executor, with full power to control and 
manage said estate as he may think proper, and especially with the 
power, in his own discretion, without the order or permission of the 
ordinary or other officer, or of any court, by public auction or private 
sale, at such time and place and on such terms as he may deem ex- 
pedient, to sell any part or the whole of my estate and invest the pro- 
ceeds of sales thereof, and from time to time to change the invest- 
ment of the same as he may think expedient. It is my will that no 
division of my estate be made during his lifetime, and that he shall 
be, and he is hereby, relieved from all obligation to make any inven. 
tory whatever of my estate or any returns to the ordinary, or to any 


other officer or person, of his actings and doings as executor under this 
my last will and testament. 


Second. Itis my will, and I so direct, that of the net value of my 
estate as it may be estimated at the time of the payments about to 
be provided for, one-tenth (1-10th) part, assumed for present pur- 
poses, to be equal to fifteen thousand dollars ($15,000), shall be de- 
voted, and I hereby devote the same, to charitable uses in the man- 
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ner following, that isto say: First, I set apart and appropriate five 
thousand dollars ($5,000) to the purchase of a church lot in the city 
of Augusta, and the erection thereon of an Episcopal church for the 
use of persons of color, to be consecrated as soon as convenient, and 
title thereto vested in the bishop of the diocese. Hoping that others 
may hereafter contribute to this good work, and thereby render 
unnecessary the expenditure of this entire sum of five thousand dol- 
lars in the purchase of a lot and the erection of a church edifice, I 
desire that whatever may, after such purchase and erection, remain 
of the sum thus appropriated under this will, shall be by my execu- 
tor safely invested to the best advantage, and the income derived 
therefrom applied to the support of said church by those who may 
have charge of its secular interests. Secondly, to the treasurer, for 
the time being, of ‘“The Permanent Fund for the Support of the Epis- 
copate in the Diocese of Georgia’’ (of which Dr. James Camak is now 
treasurer), I set apart and give the like sum of five thousand dollars 
($5,000) ; and thirdly, the like sum of five thousand dollars ($5,000) 
to the ‘‘Trustees for the Relief of Widows and Orphans of Deceased 
Clergymen of the Episcopal Church of the Diocese of Georgia’’ (of 
which the wardens of Christ Church, Savannah, are the trustees). 

Third. If the said one-tenth (1-10th) part of my estate should fall 
short of the sum of fifteen thousand dollars (assumed in the preced- 
ing clause), it is my will, and I so expressly direct, that the sum of 
five thousand dollars, first above mentioned (set apart for church lot 
and edifice), shall not be reduced or in anywise diminished, but that 
the two last mentioned sums of five thousand dollars each shall be 
equally reduced, so as to bring the aggregate of the three down to the 
then ascertained amount of oue-tenth (1-10th) of my estate. If, on 
the other hand, one-tenth (1-10th) part thereof should exceed the said 
assumed sum of fifteen thousand dollars ($15,000), itis my will, and 
I so direct, that the surplus or excess over and above that sum shall 
be applied to charitable purposes by my husband, or in case of his 
dying testate before the execution of this portion of my will, by the 
qualified executor or executors of his last will; and 

Fourth. In case it should hereafter appear that there is any mis- 
nomer or defect in the designations of the persons or associations 
intended to be legatees or beneficiaries under the second (2d) clause 
of this will, or any real or supposed want of capacity in them or any 
of them to take under the same, having, as I think, made my inten- 
tions evident to others, as they are well known to my husband and 
intended executor, I hereby invest him with full power so to dispose 
of the said one-tenth (1-10th) part of the net value of my estate as 
will prevent any failure of my said intentions in relation to the same. 
To prevent possible detriment to my estate and inconvenience to my 
executor in providing for the several sums above bequeathed, it is 
my will that the time of payment thereof shall be determined by the 
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executor himself, in his own uncontrolled discretion, and that no in- 
terest shall accrue on said sums, or either of them, by reason of any ~ 
delay in the payment thereof. 

Fifth. All the rest and residue of my estate, subject to the provis- 
ions hereinbefore contained, I give, bequeath and devise to my hus- 
band, the said William H. Harison, in the manner following; that 
is to say, one-fourth (1-4th) part thereof to him, the said William H., 
as his own absolute property ; and the remaining three-fourths (3-4ths) 
to him as trustee, for the use and benefit of our surviving children, 
upon the following trusts: that is tosay, in trust that he will, by deed 
or provisions to that effect, to be contained in his last will and testa- 
ment, convey, transfer and secure the said remaining three-fourths 
(3-4ths) of said residue for the use and benefit of our surviving chil- 
dren in such proportions, equal or unequal, as he may deem expedi- 
ent, either directly to them in their own right or to such trustee or 
trustees as he may select, and under such conditions, limitations, and 
trusts as he may deem it expedient to provide in the case of each of 
said children. If my said husband should depart this life without 
having, by deed or will, provided for the disposition to be made of the 
said three-fourths of the residue of my estate, as above authorized, 
it is my will that the same shall be equally divided among my surviv- 
ing children, share and share alike. 

Sizth. I nominate, constitute and appoint my husband, the said 
William H. Harison, executor of this my last will and testament, 
written on this and the three preceding pages, identified by my sig- 
nature in the margin of each of them. 


(This will was attested by three witnesses and admitted 
to record at Newark, N. J., December 29,1875. The pro- 
bate and copy of the aeiaetes will was certified January 
3, 1876, and attached is a certificate from the ordinary of 
Richmond county, dated January 21, 1880, that the trans- 
cript and probate are true and correct copies from the re- 
cords of the court of ordinary.) 

The following also were attached as exhibits to the bill: 
Abstracts of the deeds from the complainant to Wm. H., 
jr., purporting to be for a valuable consideration, and one 
of them having the consent of Richard M. Harison upon 
it. One of these deeds, made August 1, 1878, recites the 
will, the authority of the executor thereunder, the deeds 
previously made, and concludes as follows: 


“T, William H. Harison, of Newark, N. J., individually and as 
life tenant and remainderman, and as trustee and executor, with tes- 
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tamentary power as to the three-fourths interest in remainder under 
said will of Mary G. Harison, bereby ratify, contirm and make good 
and effectual against me in any and every way whatsoever, and also 
the estate of William H. Harison, the said lots of land heretofore 
conveyed to William H. Harison, jr., on payment therefor, and I here- 
by covenant irrevocably with said William H. Harison. jr., his heirs 
and assigns, never, by deed, will or otherwise, to make or seek to 
make any other or further disposition of said land or any part there- 
of other than now made, nor to hold him or his assigns at any time 
hereafter responsible for the use or enjoyment of the same; this cov- 
enant to be binding on me in every way known to the law, and to be 
considered binding, in the event of my dying intestate, as a deed made 
pursuant to said will disposing of the residuum to the extent of the 
said land hereinbefore described.”’ 

A copy of the mortgage to Walton and Bean, trustees, 
to secure the $30,000 worth of bonds covering certain of 
the property conveyed to William H., jr., and containing 
a power of sale, also was exhibited. Also a mortgage 
from Wm. H., jr., to Warner, trustee. 

On October 28, 1880, the judge to whom the bill was 
presented passed an order, calling upon the defendants to 
show cause why injunction should not issue, and providing 
“that this order do operate as a restraining order to enjoin 
and restrain each and all of said defendants in accordance 
with the prayer of said bill, until the further order and 
decree of the court.” 

To this bill, on November 5, 1880, certain of the cred- 
itors filed a demurrer on the grounds that there was no 
equity in the bill; that there was a want of proper parties; 
that there was an adequate remedy at law; and that com- 
plainant had not complied with the fourth equity rule and 
annexed exhibits of the papers set out in the bill. This 
demurrer was subsequently amended by adding a ground 
that the sons of the complainant, and the complainant in 
his capacity of trustee, had not been made parties; also 
that the bill was not supported by any proper affidavits, 
that of the solicitor being insufficient, and there being no 
affidavit of want of collusion between the complainant 
and either of the defendants, nor that the bill was not 
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filed to hinder and delay ; that the complainant is estopped 
by the terms of the deed exhibited to the original bill, 
made August 1, 1878, he having, as life tenant, remain- 
derman and trustee with testamentary power, conveyed a 
portion of the property therein described ; because the bill 
fails to set out the laws of New Jersey, where the com- 
plainant was appointed executor, or invoke the comity of 
States to be recognized ; and because no steps have been 
taken to perfect service upon any creditor or legatee of 
Mary G. Harison set out in the bill, or to bring before the 
court any parties but the individual creditors of the ex- 
ecutor. 

On November 25 and December 4, 1880, before the 
hearing on the rule to show cause against the issuing of 
injunction, the Mechanics’ and Traders’ Bank, the Bank 
of Rome and others filed answers and cross-bills, making, 
in brief, the following case: 

The defendants admit that they are creditors and have 
instituted suits by attachment and at common law, and 
that the attachments have been levied on the life estate 
and remainder interest of Wm. H. Harison passing under 
the copy will found in the office of the ordinary of Rich- 
mond county; they admit the marriage settlement be- 
tween the Gardiners and Wm. H. Harison, the deed of 
partition between the tenants in common and the convey- 
ance by the Gardiner trustees on August 31,1861. They 
have no knowledge of the papers beyond the records, and 
they pray strict proof as to them. They deny that the 
contract as to the annuity or the bonds made, constituted 
any lien on the property, but aver that if valid they cre- 
ated only asimple debt, payable from such property as was 
conveyed by the Gardiner trustees. They admit that Mrs. 
Harison died testate, and that her will was probated at 
Newark, N. J., but say that beyond this the complainant 
has done nothing, and has not filed anywhere an invento- 


ry or statement of the property owned by her at the time 
v 78-24 
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of her death, and has not qualified or undertaken to quali- 
fy under the will in Georgia. They deny that the deeds 
from complainant to his son, Wm. H., jr., were without 
consideration, and say that when the third deed was made, 
Wn. H., jr., executed and delivered to the executor a re- 
ceipt for $46,000, as an advance to him under the fifth item 
of the will, and for which he should account without in- 
terest, if so directed by the will of the executor, as a por- 
tion of his share in remainder. They admit the rendition 
of the common law judgments and the proceedings had 
under the attachments. They allege that complainant was 
a resident of New Jersey at the time of the issuing of the 
attachments against him, and was insolvent. By way of 
cross-bill, the defendants prayed for the appointment of a 
receiver; that all liabilities of the testatrix, including the 
annuity, be determined to be paid only out of the proper- 
- ty conveyed to the guardian and trustees; that complain- 
ant be required to file an inventory of the property of the 
testatrix at the time of her death, a statement of sales 
made by him, his vouchers for payments to R. H. Gardi- 
ner, or any child of complainant, as an advancement or 
otherwise ; that a decree be rendered, directing the receiv- 
er to sell all the property passing under the will of com- 
plainant’s testatrix within the State, to pay the debts and 
the legacy of the Episcopal church ; to apply the commuted 
value of the life estate of complainant with his one-fourth 
interest in remainder to the payment of his debts; to re- 
quire Wm. H. Harison, trustee of his children, to charge 
the interest of Wm. H., jr., with the value of all property 
turned over to him, and in the event it is sold and does 
not pay the mortgage, the defendants claim to direct pay- 
ment out of the residuum coming to Wm. H..,jr., under the 
will; to require complainant, as trustee for his children, 
to charge the interest of R. M. Harison with all the liabili- 
ty of a surety on the bonds filed in the ordinary’s office of 
Richmond county, under which the executor undertook 
to comply with the act of the legislature of Georgia of 
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February 28, 1876, and made sales of the property of the 
estate, without paying its debts or the legacies under the 
will. Some of the defendants charged, on information 
and belief, insolvency of the complainant, of Wm. H. Har- 
ison, jr., and of Hazelton & Harison. 

Exhibited to the cross-bill were copies of the receipt 
from Wm. H. Harison, jr., to Wm. H., executor, dated Au- 
gust 1, 1878; also a deed, dated the same day, reciting that 
the executor had filed and obtained the approval of bonds 
by the ordinary of Richmond county, and was authorized 
to sell the real estate under the will and ratify the con- 
veyances previously made on payment of the purchase 
money described in the deeds. 

On December 6, 1880, the complainant amended his bill 
by making Wm. H. Harison, jr., R. Morley Harison and 
Noble W. Harison, children of complainant and testatrix, 
and Wm. H. Harison, as trustee under the will, parties. 
On the same day, his attorney acknowledged service on 
the cross-bills. 

On January 3, 1881, the chancellor, after hearing the 
application for injunction and receiver on the original bill, 
refused the injunction as to the parties claiming under 
the mortgages of Wm. H. Harison, jr., and granted it “as 
to all the creditors of legatees or devisees of Mrs. Harison, 
so far as to restrain them from levying their executions 
against said legatees or devisees upon any property of said 
Mrs. Harison’s estate now in the hands of the executor ; 
not restraining said creditors who have not as yet obtained 
judgment on their claims against such legatees or devisees 
from proceeding to do so.” The injunction prayed for as 
to the attachments of the Mechanics’ and Traders’ Bank, 
which were levied upon the equity of redemption in the 
property mortgaged by Wm. H. Harison, jr., to James §, 
Warner, trustee, and Wm. A. Walton and Jos. S. Bean, 
trustees, was refused as to that property. The receiver 
prayed for in the cross-bills of the defendants was refused. 

On April 20, the defendants filed an amendment to 
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their answers and cross-bills, alleging, in brief, as follows: 
At the April term, 1881, of court, they obtained judgments 
against Hazelton & Harison and Wm. H. Harison, individu- 
ally, upon the evidence of indebtedness set out in the 
original answer. Wm. H. Harison, the only defendant 
served personally in these common law cases, is now 
totally and entirely insolvent. The defendants are en- 
joined from enforcing their executions under the order of 
January, 1881, and there is no other property in Georgia 
subject to levy, in which Wm. H. Harison has any inter- 
est, except that passing to him by virtue of his marriage 
settlement with Mary G. Harison, and which he is now in 
possession of as executor of her will, admitted to probate 
at Newark, N. J., where she and all of the complainants 
resided at the time of her death, 1875. Under the laws 
of New Jersey then and now of force, the husband was 
entitled, in the event the testatrix left children, to a life 
estate by courtesy in all her land, regardless and independ- 
ent of any provision contained in her will to the contrary, 
which life estate is subject to levy and sale, independent 
of the provisions of the will; and the law is applicable to 
all the complainants and all persons dealing with them 
by private contract as to rights and interests passing under 
the will. On Saturday, April 16, when the defendants’ 
solicitor made inquiries of F. W. Capers, jr., Esq., named 
in the bill as one of the solicitors of Anna M. and Frances L. 
Harison, respecting the suits instituted by them, which 
were endorsed to the April term, 1880, of court, defend- 
ants’ solicitor learned that, although the dockets of the 
court showed the granting of an award on December 4, 
1880, service was not perfected until June 1, 1880, and 
the award had not been entered on the minutes of the 
court; that while the restraining order of this court was 
of force, the complainant, with full knowledge thereof, by 
himself and the solicitor of Anna M. and Frances L. Har- 
ison, had signed and undertaken to deliver to said solic- 
itor an instrument whereby he sought to convey to the said 
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Anna M. and Frances L., individually and as executrixes 
of J. C. Harison, in settlement of an indebtedness, all the 
interest to which he was entitled by virtue of the will in 
all that part of the estate of his wife remaining in his 
hands and not previously disposed of, such interest being 
described in the instrument as the right to receive and 
enjoy the net income of such estate remaining in his hands 
for and during his natural life. This paper was sent on 
April 16,1881, by F. W. Capers, jr., Esq., to W. W. Mont- 
gomery, Esq. On Tuesday, April 19, defendant’s solicitor 
called upon the solicitor for the complainants to ascertain 
why Anna M. and Frances L. Harison, individually and 
as executrixes, Robert H. Gardiner and the executors of 
George Noble Jones, had not been served or a return made. 
In the conversation which ensued, he learned that the 
complainant, Wm. H. Harison, had, at or about the time 
of making the instrument just above stated, executed an 
instrument purporting to convey to Wm. H., jr., his “one- 
fourth part of the remainder vested in said Wm. H. Hari- 
son, under the provisions of the will of said Mary G. Har- 
ison, in payment of liabilities assumed by said Wm. H. 
Harison, jr., for the firm of Hazelton & Harison, of which 
W.H. was a member.” It was averred that, until the 
payment of the legacies passing under the will, and the 
creditors holding claims against the estate of Mary G. Har- 
ison, the original complainant had no interest as life ten- 
ant or remainderman, under the laws of either New Jer- 
sey or Georgia, and that the above stated conveyances are 
absolutely void. The conveyance to Anna M. and Frances 
L. is void as a deed for uncertainty, for failure to describe 
the property with sufficient certainty, as violative of the 
interlocutory order of the court, for inadequacy of consid- 
eration, for want of proper delivery, because it purports 
to convey property not in possession at the time, and if 
intended as a mortgage or preference, it never was recorded 
prior to the filing of the amended answer and the judg- 
ments at common law. These defendants are bona fide 











374 SUPREME COURT OF GEORGIA. 


—__—————==s 


Fouche’, assignee, et al. vs. Harison, executor, et al. 


creditors of Wm. H. Harison, and extended credit to him 
on the faith of his ownership of a large amount of real 
estate located at Augusta, Ga., the particulars of which 
they never knew until after his failure, but which is the 
property now in his possession. The marriage settlement 
between Wm. H. Harison and his wife is not valid against 
these defendants, because it was not recorded within three 
months after its execution in the county of the residence 
of the husband and wife. It was executed beyond the 
limits of this State, and was recorded December 31, 1852, 
without probate or valid attestation. Such imperfect 
record, and actual notice thereof since their debts were 
created, cannot affect the rights of creditors or their judg- 
ment liens. The property now in the hands of Wm. H. 
Harison, executor, as shown by his tax returns of June 
30, 1880, amounts to $235,150. Since the grant of the 
injunction of January 30, 1881, he has taken no steps to 
perfect service upon the other defendants. The bill can- 
not be finally passed upon until the April term, 1882; and 
it is the object of the complainant to retain possession, 
use and enjoyment of the income without making returns, 
to deprive all but his children and sisters from obtaining 
anything upon their claims, and to make sales of land as 
a foreign executor. 

The prayers were to enjoin the complainants from dis- 
missing their bill as to each other or the defendants; to 
enjoin Wm. H., jr.,and AnnaM. and Frances L. Harison, 
individually or as executrixes, from conveying or creating 
liens upon the property of which conveyances were made 
to them as described above; to prevent any alteration in 
the existing condition of the litigation or property in con- 
troversy; that the conveyances to Wm. H., jr., and to 
Anna M. and Frances L., made pending the bill, be can- 
celled and set aside, both as a deed and mortgage; that 
Wm. H., jr., and Anna M. and Frances L., individually 
and as executrixes, account with the defendants as to the 
validity and justice of the indebtedness sought to be pre- 
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ferred; that the marriage settlement be declared void as 
against the defendants, and the will of Mary G. Harrison 
be construed; that a receiver be appointed, with authority 
to collect rents, make sales and hold the proceeds; that 
the case be referred to an auditor or master to take testi- 
mony and render an account as to interest of all parties, 
creditors, legatees and heirs, and how to account; that all 
the parties be required to interplead, and a final decree be 
rendered making proper distribution; and for general re- 
lief; the prayer being without prejudice to the judgment 
or attachment liens of the defendants. 

Attached to this cross-bill as an exhibit was the convey- 
ance from Wm. H. Harison to Anna M. and Frances L. 
Harison, having attached to it after the signature, and 
referred to as so attached, a schedule of the property. 

A temporary restraining order and rule nzsz was granted 
April 21,1881. Service was acknowledged by complain- 
ant’s solicitor on April 28, and was perfected on Wm. H. 
Harison, jr., personally, on May 2. 

The defendants, the Mechanics’ and Traders’ Bank e¢ ai., 
on April 27, 1881, filed a plea, alleging, in brief, as follows: 
Wm. H. Harison, named as executor of the will of Mary 
G. Harison, is a large creditor of the estate and indebted 
thereto to the amount of $100,000, of which debt he has 
not undertaken to enforce payment in any way, and it is 
well known to exist by each of the complainants and by 
each of the persons alleged by the original bill to be cred- 
itors of the estate. This indebtedness arose in the follow- 
ing way: After his marriage, he was appointed attorney 
in fact for George Jones and George J. Pollock, two of the 
trustees, until after a division with them as trustees of Mrs. 
Gardiner, when he became attorney for all of the trustees 
named in the marriage settlement between himself and 
wife, and as such made numerous sales of the assets of the 
estate, until Robt. H. Gardiner, the other trustee, removed 
from the State of Georgia, the same being made with Gar- 
diner’s express knowledge, from December 29, 1852, to 
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August 31, 1861, the date of his removal. During this 
time, large sums of money of the assets of the estate came 
into the hands of. said Wm. H., and so remained August 
31, 1861, with the knowledge and consent of said Robert 
H. and his co-trustees and George Noble Jones, all of 
whom accepted the bonds, etc. described in the original 
bill, with full knowledge that said Wm. H. then had a suf- 
ficient sum to pay off the consideration coming to them 
and the trustees of Sarah F. Gardiner for the property 
then conveyed. From August 31, 1861, until the death of 
Mary G. Gardiner, said Wm. H. acted as sole attorney in 
fact of the trustees (all of whom, except Gardiner, resigned 
December, 1860,) and received the proceeds from sales 
made of the assets of the estate; he has used them for his 
sole benefit, and realized from the proceeds of cotton dur- 
ing the war, and sales thereafter, and other property ac- 
quired since, large profits which he has never paid over 
or accounted for. He is now indebted to the trust estate 
the sum of $100,000, and as such debtor, retains the prop- 
erty of the testatrix ; and he has made no inventory of his 
debt or return to any court whatsoever. 

On February 24, 1880, the complainants and the cred- 
itors set out in the original bill filed a bill against the 
Episcopal church, which is claiming the legacy for char- 
itable purposes under the will, and to enjoin an applica- 
tion for administration with the will annexed of Mary G. 
Harison, in Georgia. In this bill the creditors of George 
Noble Jones alleged that, as creditors, they were entirely 
satisfied with the administration of Harison, and protested 
against any change in such administration ; and R. H. Gar- 
diner made like allegations. This was advisedly done, 
with information of the previous acts of Harison, and es- 
tops these complainants from seeking injunction against 
these defendants. 

On April 29, 1881, the defendants filed a notice of an 
intention to move for a rule against Wm. H. Harison, in- 
dividually and as executor and trustee, to show cause 
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why he should not be attached for contempt in executing 
the conveyances of December 4, 1880, after obtaining the 
restraining order of October 28, and after Wm. H., jr., 
had been made a party complainant ; also for the appoint- 
ment of a receiver; also for the revocation of the order 
of January 3, 1881, granting an injunction; also that the 
case be referred to a master in chancery to take testimony, 
investigate and report as to the matters of law and fact at 
issue, and the validity, character and amount of claims 
held by creditors, heirs and legatees of Mary G. Harison, 
and to have determined whether the estate ever went into 
the possession of Wm. H. Harison, life tenant or trustee, 
and if so, in what capacity ; what advances had been made 
to the remaindermen, with the amounts, character and 
the time and circumstances thereof; and to determine 
what conveyances had been made by the original com- 
plainants to any of the defendants or co-complainants or 
otherwise; and what is the value of the life estate of Wm. 
H. Harison, and the remainder subject to his disposition in 
case he had not become insolvent, and the legacies and 
debts of the estate unpaid ; also for an order to make par- 
ties of all the defendants not served, and thereafter, to 
proceed to sell all the property of the testatrix in the 
possession of the original complainant free from liens, and 
pay off the same according to their priorities ; also giving 
notice to produce the original deed exhibited to the bill, 
and the deed to W. H. Harison, jr., set out in the cross- 
bills, and the books and accounts showing amounts re- 
ceived by complainants from the property of the testatrix. 
This was served April 29, 1881. 

On May 21, the defendants again amended their 
answers and cross-bills, alleging, in brief, as follows: 
They adopt the allegations of the plea above stated, and 
set out extracts from the sworn answer of Wm. H. Hari- 
son, executor, to the bill filed by the Episcopal church in 
aid of the application for the appointment of an adminis- 
trator with the will annexed, and for the purpose of ob- 
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taining the legacy under the will of Mary G. Harison. 
Among these extracts is a statement that the executor 
could not give the actual value of the estate of the testa- 
trix at the time of her death, but gives an estimate, 
making the net amount $193,855. He alleged that the 
whole of the estate, with the exception of a bond for 
$9,000, was in Georgia; that the income was $59,877.65; 
commissions, repairs, insurance and annuity for R. H. 
Gardiner were $67,358.33, showing a deficit of $7,481.68 ; 
in income and net proceeds, $22,535.54. The only pay- 
ment made to residuary legatees wasto Wm. H. Harison, 
jr., of the three pieces of property, of which the city val- 
uation was $63,000. No money was paid for them, and a 
conveyance was made at the joint request of the two elder 
sons, Wm. H., jr., and R. M. Harison, both of full age, and 
for the benefit of both. He also stated that he had no 
real or personal property in Georgia, other than that 
derived from the will, and that he expected to contest the 
application for administration in Georgia. R. H. Gardi. 
ner ceased to be a citizen of Georgia on Angust 31, 1861, 
and the statute of limitations has ceased to run against 
him. Asco-trustee under the marriage settlement, and 
as sole trustee from their resignations in March, 1869, and 
by express delegation of his authority in favor of Wm. H. 
Harison, he has become reponsible for all waste com- 
mitted on the estate by Wm. H., and for all proceeds of 
sales of land not accounted for by the latter, amounting to 
over $100,000. None of this indebtedness was set out in 
the answer of Wm. H. Harison, above stated, and both 
he and R. H. Gardiner entirely failed to recognize it or 
to make payment to the estate. The children of Wm. H. 
and Mary G. Harison are of full age, and they failed and 
refused to hold their father and uncle liable to their 
mother’s estate in Georgia or New Jersey. Wm. H. has 
never filed an inventory or return anywhere, and claims 
to be a resident of Georgia without domicile elsewhere. 
Under the laws of New Jersey, a life tenant cannot re- 
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ceive his estate until bond and security is given to ac- 
count to the remaindermen, and this William H. does not 
demand from Frances L. Harison and Anna M. Harison, 
to whom he has seen fit to convey it away. 

The prayers were that Wm. H. Harison, as attorney in 
fact of the trustees under the marriage settlement between 
himself and his wife, be required to account fully and par- 
ticularly for all the corpus of the estate received, and the 
disposition made thereof up to the death of testatrix; that 
the debt found to be due by him individually be deter- 
mined against him, and until the same is paid, adecree be 
rendered that no net value of the estate passed to him for 
life, nor any remainder now or hereafter subject to aliena- 
tion by him, and that as such debtor residing in Georgia, 
in the position of a foreign executor, until full payment is 
made by him, shall not assent so as to make valid the con- 
veyance of the property devised to him, and defeat the 
rights of the judgment creditors; that R. H. Gardiner, 
trustee under the Harison marriage settlement, be re- 
quired to account for all their liability, and any amount 
found to be due by Robt. H. Gardiner, as trustee or indi- 
vidually, be set off against his annuity, if the sum is found 
chargeable against the whole or any part of the estate, 
and for any excess, a decree be rendered against him per- 
sonally, anything to be found due Gardiner or the execu- 
tors of Jones, being chargeable only.on the land remain- 
ing unsold that passed under the provisions of the Gardi- 
ner marriage settlement; that the debt claimed in favor of 
the executors of George Noble Jones should only be pay- 
able from the proceeds of the same property ; that the sis- 
ters of the executors be required to give bond and securi- 
ty to conform to the New Jersey law, before they can re- 
ceive property conveyed to them, if the conveyance is 
found valid; and that Wm. H. Harison, jr., render a full 
and complete statement of what indebtedness he had be- 
come liable for December 2, 1880; what portion of it was 
in judgment, and in whose favor any arrangement to re- 
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convey was made; that a receiver be appointed; and that 
all this relief be subject to the rights of any legatee or 
creditor or other person in interest, to have administration 
granted with will annexed. 

On October 17, 1881, a demurrer was filed to these cross- 
bills for want of equity ; because no facts authorizing the 
grant of an injunction and receiver were set out, and the 
cross-bills were not properly verified by affidavit; and 
because the marriage settlement attacked was not at- 
tached as an exhibit, nor was it alleged that it was not 
probated, but only that the probate does not appear of re- 
cord, nor is it alleged that the defendants attacking it were 
creditors during the coverture. This demurrer, on Octo- 
ber 22d, 1881, was amended as to the claim of the cross- 
bills to subject the one-fourth interest in remainder of 
Wm. H. Harison which had been conveyed by him, on the 
ground that it appeared from the cross-bills and amend- 
ments that the whole estate of Mary G. Harison, without 
deducting any debts due by it, was only $235,150, and it 
further appears that Wm. H. is indebted to the estate in 
the sum of $100,000. 

On October 17, 1881, Wm. H. Harison filed an answer 
to the defendants’ cross-bills, in brief, as follows: Admits 
the obtaining of the judgments, the insolvency of the 
complainant and the injunction obtained January 3, 1881. 
Denies that he is in possession of property passing to him 
by virtue of his marriage settlement with his wife, but 
says he isin possession by virtue of her will. Denies that 
he is a non-resident, but says he is a resident of Augusta, 
Ga. Admits that the will was probated in New Jersey, 
but denies that the laws of that State have anything to 
do with the case. Admits the conveyances of December 
4, 1880, but says they were made bona fide, for a valu- 
able and sufficient consideration, which is set out in de- 
tail. Denies that there was any restraining order on him 
at the time he made the conveyances. Asserts that they 
were delivered. Asserts that the marriage settlement was 
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properly recorded, but says its record is immaterial in 
the case. Denies that it is his object to retain possession 
and to use and enjoy the income without making returns, 
and to deprive all but his children and sisters from ob- 
taining anything upon their claims. States, asan evidence 
of his good faith, that he offered to put his one-fourth in- 
terest in the hands of an assignee, to be sold for the ben- 
efit of his creditors, but the offer was not accepted. Says 
he has been greatly embarrassed and hindered by the 
course pursued by the defendants. Refuses his assent to 
the appointment of an auditor on the ground that he is 
advised that itis not a proper case therefor. Denies that 
R. H. Gardiner, the representative of Geo. Noble Jones 
and Anna M. and Frances L. Harison, individually or as 
executors, have been made parties, and says it is the busi- 
ness of defendants to make them so if they desire it. 


On October 21, 1881, the chancellor passed the follow- 
ing order: 


‘This court having granted a rule nist to show cause why an in- 
junction should not issue, as prayed for in the answers and cross- 
bill of the Mechanics’ & Traders’ Bank, filed April 20, 1881, and con- 
curredin by the Bank of Rome and others, which rule nisi was 
returnable June 6, 1881, and an order having been taken by consent 
of parties, June 29, 1881, for a hearing of the same in vacation, with . 
other matters specified in the order and the same having been con™ 
tinued by consent of all the solicitors until Monday, October 17, 
1881, when the same came on to be heard in term time on the notice 
filed April 29, 1881, it was upon consideration that day and upon 
October 18, 1881; and after hearing the affidavits and other evi- 
dence submitted pro and con, and after the arguments of counsel as 
to the matters involved in the motion, ordered and decreed: 

‘* First. That arule nisi to show cause why he should not be at- 
tached as against William H. Harison, executor and trustee and 
individually, be, and the same is hereby, refused. 

‘‘ Second. The appointment of a receiver is hereby refused. 

‘‘ Third. The interlocutory order of January 3, 1881, is hereby 
affirmed and directed to remain of force. 

‘‘ Fourth. Thecase, as made upon the origina! bill, the plea of the 
defendants and the several answers and each of them, with the mat- 
ters at issue under them of law and of fact, is hereby referred to 
Hansford D. D. Twiggs, Esquire, master in chancery of this court, to 
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take testimony and to investigate and report as to all the matters at 
issue raised by the pleadings, pursuant to law and in conformity to 
the act of the General Assembly, approved September 24, 1881. 

‘* Fifth. That the injunction asked for in the cross-bill be refused, 


and the temporary restraining order, granted thereon April 27, 1881, 
be set aside.”’ 


On the same day, on motion of defendants’ counsel, he 
ordered service to be perfected by publication on Anna 
M. and Frances L. Harison, individually and as execu- 
trixes of J. C. Harison, and upon R. H. Gardiner and 
Wallace S. and Noble Jones, as executors of George N. 
Jones. 


On October 22, defendants amended their answers and 
cross-bills, attaching a copy of the conveyance from Wm. 
H. Harison to Wm. H., jr., dated December 4, 1880 (with- 
out the schedule), and attacking it as illegal. 


On October 22, the chancellor passed the following 
order : 


‘* This case coming on to be heard in term time upon the demurrer 
filed November 5, 1880, to the original bill filed November 1, 1880, 
and also upon the amendments to the grounds of said original de- 
murrer, it is, on motion of complainant’s solicitor, ordered that said 
original demurrer and the amendments thereto be, and they are here- 
by, overruled. 

“The case further coming on to be heard upon the plea filed by the 
Mechanics’ and Traders’ Bank, the Bank of Rome and others, at the 
appearance term, April 27, 1881, it is upon the demurrer thereto, verb- 
ally made, of the complainants, William H. Harison, executor, and 
of William H. Harison, jr., R. Morley Harison and Noble W. Har- 
ison, and of said William H. Harison, sr., as their trustee, made 
parties by order of December 6, 1880, ordered that said demurrer be 
sustained and said plea stricken. 

“The case coming on further to be heard upon the demurrer filed by 
each and all of the said parties complainant to the relief prayed for 
in the cross-biils filed by the defendants, the Mechanics and Trad- 
ers’ Bank, of Chattanooga, Tenn., the Bank of Rome and others, 
November 25, 1880, December 4, 1880, April 20, 1881, and May 21, 
1881, ordered that the same be sustained, and said answers and each 
of them, so far as the relief prayed for in the cross-bills, be, and the 
same are hereby dismissed. 

“Ordered further that the case stand for trial upon the original bill, 
and parties complainant as amended December 6, 1880,on the mat- 
ters alone responsive thereto in the answers of the several defend- 
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ants, exclusive of the matter set forth in the cross-bills of the de- 
fendants, filed as above stated.’’ 


The complainants filed exceptions pendente lite to the 
reference to a master. The defendants excepted pendente 
lite to the refusal to attach complainant, the refusal to ap- 
point a receiver and to revoke the order of January 3, 
1881, and to the revoking of the restraining order granted 
on the cross-bills. They also excepted pendente lite to 
the order of October 22, above set out, in so far as it sus- 
tained the demurrer of complainants to the plea of defend- 
ants and to their cross-bills, but did not assign error on 
the last portion of that order. 

The defendants carried the case to the Supreme Court 
on this writ of error, and the complainants assigned error 
on their exceptions pendente lite. The decision appears 
in 68 Ga. 463. On the return of the remitter, the excep- 
tions by defendants not adjudicated on the writ of error, 
were allowed to be filed as pendente lite. Service by pub- 
lication was also declared by order, dated June 15th, 1882, 
perfected on R. H. Gardiner, W. S. Jones, executor of 
Geo. N. Jones (the other executor being dead), and Anna 
M. and Frances L. Harison, individually and as execu- 
trixes; and it was ordered that the case made by the com- 
plainants’ bill and “said cross-bill, as to the relief prayed 
against them,” proceed to trial at the next October term 
of the court. The defendants protested to the master 
against proeeeding before him on the following grounds: 

(1) Because the motion to refer to the master was made 
by these defendants and granted over the objection of the 
complainants’ solicitors, who filed exceptions thereto, pen- 
dente lite, October 27th, 1881, which have never been 
waived or withdrawn. 

(2) Because the order of reference, dated October 21, 
1881, was revoked by the order of October 22d, 1881, sus- 
taining the demurrer of complainants to the relief prayed 
for in the cross-bill and amendments of these defendants, 
which order expressly directs the case to stand for trial 
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upon the original bill, as amended December 6th, 1880, 
and the matters responsive thereto, exclusive of the cross- 
bills. 

(3) Because the order of reference has expired, the same 
never having been renewed at any succeeding term of the 
court thereafter, to-wit: April term 1882, or October term, 
1882, or at the April term, 1883. That subject only 
to this protest and these grounds do the defendants, 
without waiving any right in the premises, and particu- 
larly objecting and averring that the hearing can be had 
only on their motion now join issue before the master. 

This protest was overruled, and the hearing proceeded. 

On December 31, 1883, the master made a report, the 
material portion of which was as follows: 


The property sought to be made liable for the debts of Wm. H. 
Harison is his life interest in the net income of the estate left by the 
will of Mary G. Harison and the one-fourth interest in the remainder 
left him by the same. It will be kept in mind that the creditors who 
are seeking to subject this property are not creditors of the estate of 
Mary G. Harison, of whick Wm. H. Harison is the executor, but 
creditors of Wm. H. Harison as a legatee uncer her will, and the 
property sought to be reached is legacies passing under the same. 
Before proceeding to a determination of the issues made by the plead- 
ing and by counsel for complainants and respondents respectively, 
I beg to call attention to a difficulty which confronts, in my judg- 
ment, the attaching creditors, so far as the levies of the attachments 
upon one branch of the property levied on is concerned, and which 
seems to have escaped the notice of counsel. It will be seen that 
these levies referred to were upon what is termed and treated as the 
life estate of Wm. H. Harison. Now did the will of Mary G. Hari- 
son leave a life estate in the land belonging to her estate, to her said 
husband? Ifso, I have failed to find it, and this is what has been 
levied on. 

The language of the will, as contained in the first item on this sub- 
ject, is as follows: ‘‘To my husband, Wm. H. Harison, I give and 
bequeath the entire net income of my estate of whatsoever consisting, 
for and during the term of his natural life.’’ Itmay be said that this 
language necessarily imports a life estate in the land from which this 
income is derivable. I do not think so. There are certain incidents at 
common law which belong to every life estate in the land, unless 
expressly negatived by the instrument creating it. Do such in- 
cidents appertain to a legatee who, ex vi termini, is entitled only to 
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the ‘‘net income,’’ and which income is subject to constant variation 
in value? Howcan such an interest be reached by a levy of any 
kind? Qn what is it to be levied, and what would the purchaser at a 
sale under such a levy take by his purchase, and what would the 
sheriff put him in possession of? 

I know of no mode of reaching such an interest as, to my mind, 
Ww. H. Harison took by the will, except by resort to @ court of 
equity, andthe appointment of a receiver to take charge of the in- 
come and disburse the same. Now all that could be reached as to 
this particular portion of the property would be the net income, and 
that term, as I understand it in this case, means the residue which 
passes to the legatee after paying the taxes, expenses and liabilities 
of the estate. Granting, therefore, that the creditors had established 
in the proper way a lien on the interest specified, if there is no net 
income, there is nothing to be levied on, and the proof shows that, 
after payment of the taxes and expenses and the annuity of $5,000 
annually (which latter is a yearly charge upon the property, so long 
as R. H. Gardiner remains in life), there is no net income left. I do 
not believe, however, that such an interest as Wm. H. Harison took 
by the first item of the will was leviable by attachment, and there- 
fore the levies established no lien as to this life interest. 

I come now to the main consideration of the two questions involved 
in the case, for there are but two. The first is, whether the attach- 
ments of June, 1880, are valid liens on either branch of the property 
levied on; and secondly, if not valid, whether the common law 
judgments, dated April 15th, 1881, are superior to the conveyances 
made by Wm. H. Harison to his son, Wm. H. Harison, jr., and to 
Frances L. and Anna M. Harison, dated December 4th, 1880. Now 
itis clear that if the said attachments were valid liens at the time 
they were levied, then the aforesaid conveyances, whether bona fide or 
not, are void as to them, having been made at a date subsequent to 
the levies of the same. Now were these attachments valid? It is 
urged by complainants that they are not for the following reasons: 
First. Because the ground of the attachments, as set forth in each of 
the affidavits, is not true, to-wit: That Wm. H. Harison resided out 
of the State, and that the said ground has been successfully traversed 
by the proofs submitted on this subject. Second. Because the inter- 
est of a legatee in an estate unadministered is not leviable under 
summary process. Third. Because the attachments were sued out 
against the firm of Hazelton & Harison, and the levies were made 
upon the individual property of Wm. H. Harison, which, it is 
claimed, cannot be done under the code. 

As to the first ground, it is urged by the solicitor for the creditors 
that I have no power to pass upon it, because there is no legal evi- 
dence before me that the grounds of attachment were traversed at 


law, and that the evidence of W. W. Montgomery, Esq., W. H. 
v 78-25 
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Harison and S. H. Crump on this subject was illegally admitted. 
While I do not think that this is a question of practical importance, 
for the reason hereinafter given, I think the evidence was proper to 
show the fact sought to be proved. Pending, however, the adjudi- 
cation of the matters in issue at law and before the particular issue 
could have been tried upon the aileged traverses, equity acquired 
jurisdiction of the entire subject-matter, andthe ground of attach- 
ment was expressly denied inthe bill of complaint and distinctly 
formed a part of the relief therein prayed for. A court of equity 
having, therefore, acquired jurisdiction of the subject-matter, it is 
bound to pass upon the issue of residence or non-residence of com- 
plainant. While the evidence on this subject is to some extent con- 
flicting, it will be found, upon a careful scrutiny, that the weignt of 
the same in support of the claim of residence in the State is in favor 
of complainant. The testimony of Wm. H. Harison is both positive 
as to his residence in Georgia and of his intention to change his 
domicile ; among other facts and circumstances to denote this purpose 
is the evidence of a letter offered in proof and written by the said 
Wm. H. Harison at a time when he could have had no knowledge 
nor entertain any expectation that the question of residence or non- 
residence wouldever be made. After duly weighing this testimony, 
I am forced to hold that the traverse has been successfully main- 
tained by the proof. Independently, however, of this question, Iam 
of the opinion, and so decide, that the interest of a legatee in an estate 
not distributed or settled, and when no assent has been given to the 
legacy, is not liable to attachment. At the time the attachments 
were levied, the estate of Mary G. Harison had not been adminis- 
tered, nor the debts paid, and it nowhere appears by evidence before 
me that there was, either in express terms or by implication, an as- 
sent to the legacies levied upon. In legal effect, therefore, these 
legacies were at the date of said levies part and parcel of Mrs. Hari- 
son’s estate, because no legacy passes to the legatee until the debts 
of the estate are paid, unless assented to. Indeed, it is urged by the 
solicitor for the creditors, as areason why the conveyances by Wm. H. 
Harison to his son, and to Anna M. and Frances Harison, are void is, 
because the debts of the estate had not at that time been paid, and 
because there had been no assent to the legacies. If, therefore, this 
was true at the time of these conveyances, and that the said Wm. H. 
could not convey because he had no title in the property conveyed, 
how could he have aninterest which could be levied on by attach- 
ment at a date prior in time to said deeds? Having shown that the 
levy of attachments must necessarily fall and are not valid liens 
upon the interest levied on, itis not necessary that I should pass 
upon the third ground of objection, to-wit: That as the attachments 
were sued out against the firm of Hazelton & Harison, the levy of the 
same could not be made upon the individual property of Wm. H. 
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Harison, although the position on this point is not without legal 
force. 

The attachments having been eliminated from the case, there re- 
mains but one other question for determination, and that is as to the 
legality and validity of the conveyances made by Wm. H. Harison to 
Wm. H. Harison, jr., and to Frances L. and Anna M. Harison, dated 
December 4th, 1880. It is claimed by the solicitor for respondents 
that the master has no jurisdiction to pass upon the matter of said 
conveyances, because, under the order of reference, the same is not 
before him, the cross-bill which set forth the said deeds having been 
stricken on demurrer. It is replied, on the other hand, that at the date 
of the order of reference, said cross-bill had not been stricken, and 
that the law which governs the master is the said order which, when 
passed, embraced the issues made by the cross-bill and answers to 
same; that while the cross-bill was stricken, no order was passed by 
the court transmitting the same to the master; that it is his duty 
therefore to disregard this judgment on demurrer and proceed to the 
determination of the case as it existed when the order of reference 
was passed. Various authorities were cited in support of this posi- 
tion, but I do not think they determine the question. AsIam ex- 
pected to deal with this subject practically, suppose exceptions should 
be filed to this report and all the issues made by the pleadings sub- 
mitted to the court and jury fortrial. If I should disregard the judg- 
ment of the court striking the cross-bill, the court that passed the 
order certainly would not. If, therefore, the order striking the cross- 
bill does in law necessarily exclude the consideration of the subject- 
matter of these deeds, how could the court determine rights not he- 
fore it in the pleadings, and what is the practical good of having the 
cross-bill before me which could not be before the court upon the 
trial of exceptions? I do not, therefore, sustain the position of com- 
plainant on this point. It isfurther urged, however, by complainant 
that the order referred to only dismisses the cross-bill ‘‘ as to the 
relief prayed for therein.”’ 

It is true that the order further recites ‘‘ that the case stand for trial 
upon the original bill, and parties complainant as amended December 
6th, 1880, on the matters alone responsive thereto in the answers of the 
several defendants, exclusive of the matters set forth in the cross-bill 
of the defendants filed as above stated.’? While, therefore, this lan- 
guage of this order seems to fully dispose of all the issues formed by 
the cross-bills, it will be observed that the first paragraph qualifies 
it to the extent of dismissing as to the relief prayed. Be this as it 
may (and I confess that I am not without doubt on this point), does 
this order, the strict language of which is relied upon, also carry out 
of the case the answers to the said cross-bill, which answers fully set 
out the rights of the grantees under these several deeds of convey- 
ance? As thisis the main question in this case, because without its 
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consideration there is nothing practically for the decision of the mas- 
ter, would not the complainant, Wm. H.Harison, and the said grantees 
(they having been made parties) have filed a supplemental bill by 
way of amendment to the original setting up these equities interven- 
ing since the filing of said original billand answers? This obviously 
would have been done if the cross-bills had not been filed. 

Now, as the practice of filing supplemental bills is abandoned in 
Georgia, and the matter usually set up in such bills is only brought 
to the attention of the court by amendment, do not the answers 
to the cross-bill stand in equity as amendments to the original bill? 

A court of equity deals with the substance to the sacrifice of form; 
and if, therefore, rights, substantial in themselves, are brought before 
the court, does it matter how they may be labeled, or in what legal 
name they may be baptized? Again, if a defendant in an equity 
cause may use his answer to an original bill asa cross-bill (see code, 
§4181), why may not a complainant use his answer to a cross-bill as 
a supplemental bill? I therefore hold that the pleadings in this 
case give to the master jurisdiction of this subject-matter, and shall 
therefore proceed to the determination of the same. It is further 
urged by the solicitor for the judgment creditors that Wm. H. Hari- 
son had no legal right to convey his interest in the legacies left to 
him after filing his bill against the respondents; that this resort 
to a court of equity, under the matters set forth therein, was, in 
equity, an impounding of the assets for legal and equitable distribu- 
tion among the creditors, and that any conveyance made by him, 
after filing the bill in question, is null and void; that the creditors 
were restrained by injunction from enforcing the payment of their 
claims and thereby placed ata disadvantage. 

Second. Because there was no assont of the executor to the leg- 
acies at the time of the deeds. After careful consideration, I am 
unable to find any authority, which goes tothe extent claimed, in sup- 
port of the position that the filing of a bill by an executor of an 
estate amounts to an impounding of the assets ofa legatee. This 
original bill was filed by Wm. H. Harison, as executor, in the inter- 
est of the estate which he represented, and in the interest of cred- 
itors of same, and was not filed by Harison as legatee. And while 
the executor and legatee may be united in the same individual, they 
are distinct and separate entities in law. Ifthe bill had been filed 
against the creditors of the estate who were complaining, there would 
be force in the position assumed, but I know of no legal impedi- 
ment to a sale by a legatee under such circumstances, who does so 
bona fide, or what is equivalent to a sale conveying his interest in 
extinguishment of a pre-existing indebtedness. It is true, in this 
case, that the injunction was of force at the time of these convey- 
ances, but it only operated to restrain the creditors from enforcing 
the payment of theirclaims. It did not restrain them from reducing 
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their respective debts to judgment, which they did; how, therefore, 
were they restrained so as to affect their rights as judgment creditors? 

These deeds purport to have been given for not only valuable, 
but adequate consideration, and no proof whatever has been offered _ 
to the contrary. The holder of a promissory note is presumed to be 
such bona fide and for value (code, §2787), and no proof has been 
furnished which negatives this legal presumption. The several 
deeds were executed on the 4th of December, 1880, and, so far as ap- 
pears to me, in the exercise of a legal right to prefer the claims of 
the grantees as bona fide creditors. The judgments were rendered 
April 15, 1881, several months thereafter. They were, therefore, not 
liens upon the property in question, unless the said conveyances 
were void ab initio, and it is said that they are, because there had 
been no assent to the legacies at the time of their execution. Even 
if it were true that the act of the grantor, who was both executor 
and legatee, in conveying this property, did not amount to an assent, 
I am unable to understand how this question can be raised by the 
creditors of alegatee. The question of assent is one only which 
affects the creditors or others interested in an estate, and how could 
the act of a legatee, in conveying for value his interest in an estate, 
be void. It may be in some cases voidable as to the creditors of 
the estate, but not void even as to them. If there be any debts due 
by the estate, which would defeat the title of the legatee, in what 
better position isthe creditor of a legatee than that of the legatee 
himself? I know of no reason why a legatee cannot convey what 
interest he may possess in an estate in the absence of the assent of 
theexecutor. The purchaser in such a sale would simply stand in 
the shoes of the legatee, and take by his purchase just such interest 
as thelegatee had, subject to the debts of the estate. Wm. H. Har- 
ison having, therefore, according to the proofs before me, conveyed 
his interest in the estate of his wife, Mary G. Harison, for valuable 
consideration, before the rendition of any judgment against him, 
and there being no evidence to negative the bona fides of these 
several deeds, I am constrained to hold and decide that the pur- 
chasers, Wm. H. Harison, jr., Frances L. and Anna M. Harison, 
acquired by these several conveyances a title ane to the rights 
of the said judgment creditors. 


The defendants submitted to the master a motion to ex- 
clude various pieces of testimony ; also to report that there 
was nothing submitted under the evidence requiring a 
report under the original bill, the evidence, other than 
documentary evidence, relating to matters contained in the 
stricken cross-bills. This motion was overruled. The de- 
fendants excepted to the report on the following grounds; 
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(1) In entertaining jurisdiction in this case as such 
master, over the written protest filed with him, a copy of 
which is annexed, marked “A,” and proceeding to hear evi- 
- dence in the case April 30th, 1883. 

(2) In exercising jurisdiction, when by two orders of 
court, one October 22d, 1881, dismissing the plea and cross- 
bills of these defendants on demurrer of complainant, and 
one June 15th, 1882, passed after the hearing the case be- 
fore the Supreme Court, February term, 1882, 68 Ga. R. 
463, the case was ordered to stand for trial at the next 
October term of the court. 

(3) Because the master having entertained jurisdiction 
under the order of reference of October 22d, 1881, para- 
graph fourth, failed to comply therewith as to the matters 
in the original bill, particularly the value of the estate, 
how it is to be kept together, the amount of income and 
the disposition thereof, and what are the valid outstand- 
ing claims against the estate to be paid. 

(4) Because the master, at: the close of the evidence, re- 
fused to entertain any one of the motions made to exclude 
evidence admitted over objection of defendants, which 
motions were reduced to writing, filed with the master and 
are returned by him and filed with the report certified to 
as correct, and to which reference is made as if again set 
out. 

(5) Because the master refused to take action in favor 
of the defendants, as moved for, upon any one of the sev- 
eral grounds set forth in said motion so of file and certi- 
fied to, and which are referred to and relied on as if again 
set out herein. 

(6) Because the court admitted in evidence, over de- 
fendants’ objection, the deed from Wm. H. Harison to his 
sisters, dated Decémber 4th, 1880, the same never having 
been recorded and proved by the conveyancer and attest- 
ing witness, Maj. J. B. Cumming, one of the solicitors of 
complainant, who filed the bill and obtained the restrain- 
ing order, to have been delivered to F. W. Capers, attorney 
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for one of the co-defendants, then bound by restraining 
order after December 6th, 1880 ;—the ground of objection 
being, that under the allegations in the bill and the terms 
of the restraining order, the motion of defendants, then of 
file and served, and answer praying for the appointment 
of a receiver, such acts were invalid to pass title against 
defendants, as they constituted a preference void in 
equity. 

(7) Because the court admitted in evidence, over defend- 
ants’ objection, the paper of Wm. H. Harison to his son, 
dated December 4th, 1880, the same never having been 
recorded and proved by the conveyancer and attesting 
witness, J. B. Cumming, Esq., one of the solicitors of com- 
plainant, who had filed the bill and obtained a restraining 
order, to have been delivered, after December 6th, 1880, 
to W. W. Montgomery, Esq., another of complainants’ so- 
licitors, on his return thereafter from Washington county ; 
—the ground of objection being, that under the allegations 
in the bill and the restraining order, the motion of defend- 
ants then of file, and the cross-bill served December 6th, 
1880, with the relief prayed for therein, the act was void, 
and the instrument passed no title thereby or by its terms, 
these two solicitors not being authorized in equity to con- 
summate thereby a preference not previously existing by 
contract or operation of law. 

(8) Because the master, when the record showed that 
after the reference to him October 22d, 1881, the relief 
prayed for by the answers of these defendants in lieu of a 
cross-bill had been stricken by another order, and nothing 
remained except what was responsive to the original bill, 
reported that the answers to the cross-bill so stricken, 
and which were filed October 17th, 1881, presented mat- 
ters which, over the objection of defendants, he would 
allow to be considered, and did entertain and adjudicate 
upon it, as an amendment to the original bill, and granted 
thereunder relief to the sisters of complainant not repre- 





392 SUPREME COURT OF GEORGIA. 


Fouche’, assignee, et al. vs Harison, executor, et al. 


sented or asking it, as to the deeds of December 4th, 
1880. 

(9) Because the master reported as follows: It is ad- 
mitted that the aforesaid mortgages have been foreclosed 
and the property covered by them sold and the proceeds 
applied to the payment of the liabilities of said firm,—not 
qualifying it as having occurred after the filing of this bill 
and decision of January 3d, 1881. 

(10) Because the master reported as follows: I do not 
believe, however, that such an interest as Wm. H. Harison 
took by the first item of the will was leviable by attach- 
ment, and therefore the levies established no lien as to the 
interest ;—the error being in ruling upon the validity of 
the levy on the life estate, complainant not having prayed 
for it in his bill and no defendent asking it at his hands. 

(11) Because the master reported as follows: I am of 
the opinion, and so decide, that the interest of a legatee in 
an estate not distributed or settled, and when no assent 
has been given to the legacy, is not liable to attachment at 
the time the attachments were levied ;—the error being 
that the question was not raised by the pleadings properly 

efore him, and contrary to the evidence that sufficient 
time had elapsed from his qualification to presume assent, 
and he had done other acts from which the law implied it. 

(12) Because the master, under the prayers of the orig- 
inal bill, filed November Ist, 1880, to which was annexed 
exhibit C 3, whereby individually, as life tenant and re- 
mainderman, and as trustee and executor with testament- 
ary power as to the three-fourths interest in remainder 
under the said will of Mary G. Harison, Wm. H. Harison, 
ratified and confirmed previous conveyances as executor 
to Wm. H. Harison, jr., and stated the same to be consid- 
ered binding, in the event he died intestate, as a deed made 
pursuant to said will, disposing of the residuum to the 
extent of said land hereinbefore conveyed, reported that 
it nowhere appears by evidence before me that there was, 
either in express terms or by implication, an assent to the 
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legacies leviedon. In legal effect, therefore, these legacies 
were, at the date of said levies, part and parcel of Mrs. 
Harison’s estate.—The error appears from the record afore- 
said, which made: him assent so far as his creditors were 
concerned, and from the time which elapsed after the 
reeord of the will in Georgia. 

(13) Because the master reported as follows: Be this 
as it may (and I confess that I am not without doubt on 
this point), does this order, the strict language of which is 
relied upon, also carry out of the case the answers to the 
said cross-bills, which answers fully set out the rights of 
the grantees under these several deeds of conveyance ? 
As this is the main question in this case, because without 
its consideration there is nothing practically for the decis- 
ion of the master, would not the complainant, Wm. H. 
Harison, and the said grantees, they having been made 
parties, have filed a supplemental bill by way of amend- 
ment to the original, setting up these equities intervening 
since the filing of the said original bill and answer? This 
obviously would have been done if the cross-bill had not 
been filed—tThe error being in not sustaining the doubt, 
and ruling upon matter not before him properly in stat- 
ing, “ This is the main question in the case as made,” and 
in considering the fact that the grantees were made parties ; 
this having been moved for by the defendants as to their 
cross-bill, when the complainants objected, as shown by 
the order of June 29th, 1881, and which grantees were not 
made parties until after the return of the case from the 
Supreme Court, June 15th, 1882. 

(14) Because the master reported as follows: I there- 
fore hold that the pleadings in this case give to the master 
jurisdiction of this subject-matter, and shall therefore pro- 
ceed to the determination of the same.—This is error upon 
its face, as there were no pleadings but what were left under 
the decision of the Supreme Court. 

(15) Because the master reported as follows: Even if 
it were true that the act of the grantor, who was both 
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executor and legatee, in conveying this property did not 
amount to an assent, I am unable to understand how this 
question can be raised by the creditors of a legatee.—This 
is error, as such assent only arose after the bill was filed 
and other creditors enjoined, and because the creditors of 
this legatee were parties to the bill, was the main ground 
of sustaining jurisdiction. 

(16) Because the master, after it was shown by the 
record that after service of the restraining order on defend- 
ants, November 3d, 1880, and of their motion to appoint 
receiver on complainants’ motion, November 12th, 1880, 
and the filing of answers of defendant, November 25th, 
1880, in which cross-relief was prayed to apply the value 
of the life estate of Wm. H. Harison with his one-fourth 
estate in remainder to his debts established under this bill, 
reported, “but I know of no legal impediment to asale by 
a legatee under such circumstances, who does so bona fide, 
or, what is equivalent to a sale, conveying his interest in 
extinguishment of a pre-existing indebtedness” ;—the error 
being in stating an abstract proposition of law and apply- 
ing it to just such circumstances as were disclosed in evi- 
dence before him. 

(17) Because the master reported as follows: Wm. H. 
Harison having, therefore, according to the proofs before 
me, conveyed his interest in the estate of his wife, Mary 
G. Harison, for valuable consideration, before the rendition 
of any judgment against him, and there being no evidence 
to negative the bona fides of these several deeds, I am 
constrained to hold and decide that the purchasers, Wm. 
H. Harison, jr., Frances L. and Anna M. Harison, acquired 
by these several conveyances a title superior to the rights 
of the judgment creditors.—This is error, as the matter 
was not before the master, and is a side issue brought into 
the case under the present pleadings to sustain what was 
attacked by the cross-bills of defendants, and as to which 
they could not be heard. 

(18) Because the entire report is contrary to law and 
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equity, and outside of the questions raised by the plead- 
ings, and improperly before him, if he had jurisdiction to 
proceed, which was denied. 

These were subsequently amended April 14th, 1884, as 
follows : 

(1) For not fixing and determining the present value of 
the estate of Mary G. Harison, in Georgia or elsewhere, as 
to which complainant in the original bill prayed for in- 
structions how to administer the same. 

(2) For not determining who were creditors of the said 
estate, in Georgia or elsewhere, the amount of indebted- 
ness and how the same was to be provided for. 

(3) For not determining whether complainant was in pos- 
session of the property as executor, life-tenant, trustee or 
remainderman at the filing of the bill,and what the estate 
was which was in his hands for direction at that time. 

(4) For not fixing and determining the value of the es- 
tates of Mary G. Harison at the time of her death, what 
amounts had been advanced therefrom by complainant, 
William H. Harison, as executor to his co-complainants, 
William H. Harison, jr., R. Morley Harison and Noble W. 
Harison, and what was the effect of such advancements 
in reference to the personal interest of Wm. H. Harison, 
sr., in the estate to be held for his life use, with remainder 
to be disposed of by him. 

(5) For not construing the provisions of said will so far 
as the same affects the rights of the creditors of Wm. H. 
Harison, parties to the bill, and particularly in view of his 
failure to administer the estate and qualify in Georgia. 

(6) For not determining, as between complainant and 
his creditors, the effect of his failure to make any returns 
from the date of his qualification in New Jersey until 
the filing of the master’s report, for any act of his as ex- 
ecutor, beneficiary for life, trustee or remainderman. 

(7) For not determining what was the duty of the ex- 
ecutor as to keeping the property together, or selling and 
distributing the same, nor within what time or in what 
manner distribution should be made. 
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On June 27, 1885, the exceptions of law were overruled, 
and the defendants excepted pendente lite. 

Notice was given by complainants of an intention to 
move to amend the bill and claim damages against the 
defendants on account of injury growing out of the litiga- 
tion. It was alleged that all of the defendants thus 
sought to be pursued were non residents of Richmond 
county, and all non-residents of the State, except the 
Bank of Rome, and that they were represented by Frank 
H. Miller, Esq. The defendants objected on the ground 
that such an order was not authorized under the law and 
the condition of the pleadings, and because it introduced 
matter not referred to the auditor, whose report was of 
file. Other objections were presented, because the par- 
ticular complainants were not disclosed, and whether the 
supplemental relief sought was joint or several ; because 
it comes too late after report of the master and excep- 
tions filed thereto; because the act of September 24, 1881, 
under which the reference was made, authorizes no such 
action to be taken, and no proper application has been 
filed thereto; and because the court had no power to pass 
such an order without referring the matters put in issue to 
the master. (These objections were filed February 15, 
1884.) On the same day, an order was passed overruling 
the objections, but leaving open the right of excepting to 
the validity or sufficiency of the amendment or service. 
Defendants excepted pendente lite. 

On March 11, 1884, complainant Wm. H. Harison, 
executor, who alleged that in that capacity he repre- 
sented the interests of R. H. Gardiner, the estate of Geo. 
N. Jones, the holders of W. H. Harison’s life estate in 
the property of the testatrix sold by him on December 4, 
1880, to Frances L. and Anna M. Harison, and all 
other creditors and legatees of the estate of testatrix not 
complainants to the bill; also Wm. H. Harison, jr., as 
legatee and purchaser, and Wm. H., sr., of his interest in 
remainder under purchase of December 4, 1880, and 
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Richard M. and Noble W. Harison, legatees under the 
will, filed a “supplemental amendment” to the bill, 
alleging, in brief, as follows: Recited the making of the 
deeds; that “he was and is advised by counsel he had a 
right to do so under the laws of Georgia;” and also the ac- 
tion had in suing out attachments and the cross-bills by 
original defendants and the assignee of the Bank of Rome; 
claimed, for suing out the attachments, obtaining restrain- 
ing order on cross-bill and being stubbornly litigious, 
damages for R. M. Harison, $10,000 ; Noble W. Harison, 
$20,000; all the complainants, $50,000; thereafter 
averred that W. H. Harison, jr., had, on August 12, 1882, 
by letter to the assignee of the Bank of Rome, offered to 
the creditors of W. H. Harison, sr., $10,000 in compromise; 
called for the production of the letter as evidence of dam- 
ages resulting from the date of the letter; and closed with 
prayer, waiving discovery, “for a decree against said de- 
fendants, jointly and severally, for such damages as a 
jury may think each and every one of them are entitled 
to under the circumstances.” 

This amendment was served, with subpoena, upon Frank 
H. Miller, as the solicitor of the original defendants, and 
personally upon Robert T. Fouche’, then assignee of the 
Bank of Rome. At the April term, 1884, after such ser- 
vice, the sheriff’s return was traversed as to the suffi- 
ciency of the service to bind the defendant as to the mat- 
ters set forth in the amended bill, which traverse was — 
overruled, and the defendants excepted. They then de- 
murred to the bill, as so amended, upon the following 
grounds: 

(1) Because there is a misjoinder of parties with the 
original complainant. 

(2) There is no sufficient cause set forth in the amend- 
ment to the bill to entitle the complainants to be heard as 
to matter arising since the commencement of the suit. 

(3) The amendment sets forth a separate and independ- 
ent cause of action, which can only be enforced after 
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personal service upon these defendants at the place of 
their domicile, or by foreign attachment against their 
property ; and service upon their counsel is only good and 
effectual so far as it may affect the rights of these defend- 
ants to prosecute these claims, now enjoined under the 
provisions of the original bill, separately and independ- 
ently from the matters involved in the cross-bills of these 
defendants, which have been stricken on demurrer of the 
complainants, and to which interlocutory exceptions are 
now on file. 

(4) Because the bill, with the amendment, is multi- 
farious, vague, uncertain, and claims damages too remote 
to be recoverable, and particularly against these defend- 
ants, who, if liable at all, are severally responsible. 

(5) Because the allegations in the amended bill show 
such conduct on the part of the original complainant and 
his co-complainants as amounts to an estoppel in pais on 
their part. 

The bill was amended, under announcement from the 
bench, by alleging that the damages were done by the 
defendants from malice and without probable cause. 

The demurrer was renewed, and it was added that the 
complainants had an adequate remedy at law ; that a new 
cause of action was added, making the original bill mul- 
tifarious; that the amendment was not sworn to, and 
claimed relief which could not be granted, because the 
original proceedings for which damages were claimed had 
not terminated. The demurrer and motion to strike were 
overruled, and exceptions pendente lite were filed. 

On April 21, 1884, the Cleveland National Bank ‘filed 
an application to remove the case to the Circuit Court of 
the United States, under the act of 1875. The petition 
alleged that, at the date of the amendment of March 11, 
1884, all the complainants were citizens of Georgia, New 
York, Maine and Florida, and all the defendants to the 
original bill, who levied attachments, etc., were non-resi- 
dents, and all were so, except the Bank of Rome. The 
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bond was made payable to “Wm. H. Harison, executor of 
Mary G. Harison, and others.” On the same day, the 
Soddy Coal Company filed a petition for removal, under 
the act of 1867. The bond was payable to “Wm. H. 
Harison, as executor of Mary G. Harison, and other com- 
plainants.” The petitions were overruled, and exceptions 
pendente lite were filed. 

On June 16, 1884, the defendants filed objections to the 
passing of an order allowing fees to the master, on the 
following grounds: Because the court has no jurisdiction 
in the premises ; because, if the amendment be germane, 
it must be referred to the master and passed on; because 
the exceptions to the report have not been finally passed 
on, and no verdict or final decree rendered; because the 
master’s costs are for determination on final decree; and 
because, so far as claimed against defendants, they are 
excessive. . 

At the April term, 1885, the court passed an order 
allowing the master $575 as fees, one-half to be paid by 
each side, ‘provided always this order shall remain open 
and subject to exception until final decree, and may be 
reviewed by either party at that time, except as to the 
sum fixed hereby as value of services.” The defendants 
excepted pendente lite. 

On December 8, 1886, R. T. Fouche’, assignee of the 
Bank of Rome, and successor of Reynolds in that office, 
filed an answer to complainants’ bill, including a cross- 
bill. He alleged that, since the filing of the original bill, 
R. H. Gardiner, the annuitant, had died, and that there is 
substantially no indebtedness against the estate of Mary 
G. Harison, unless sumething should be found to be due 
the estate of Geo. N. Jones. He denied the right of Wm. 
H. Harison to represent the interests of others, and 
prayed that the legality and validity of the indebtedness 
to the estate of Geo. N. Jones be determined, and that, 
after paying the claims equal or superior to the interest 
of Wm. H. Harison in the estate of Mary G., receiver be 
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appointed and distribution made among all his creditors, 
without preference, except as allowed by law, as they 
stood at the filing of the original bill on November 1, 
1880. 

On December 8, 1886, on motion of complainants’ coun- 
sel, so much of the amendment to the bill and the amend- 
ment thereto as claimed damages against defendants, was 
stricken, and the amendment was allowed to stand only so 
far as to put in issue all matters in dispute before the mas- 
ter and upon which proof was offered before him, but 
which may not be sufficiently put in issue by the original 
bill ; and this order was granted without prejudice. The 
death of R. H. Gardiner having been suggested, it was en- 
tered of record, and the case was ordered to proceed. 

Complainants’ solicitors moved that the case proceed 
under the act of October 16, 1885, regulating practice as 
to master’s reports. Defendants’ solicitor claimed that 
the trial should be had under the act of 1880 (code, §3097 
(a)), exceptions having been filed before the passage of 
the act of 1885; and that the act of 1885 was unconstitu- 
tional and inapplicable to the case, and limited the right 
to try issues of fact before ajury. The court ruled with 
the complainants on this point, and this is assigned as 
error. 

Defendants then demurred to the original bill as 
amended December 8, 1886, and moved to strike from it 
all allegations of the amended bill filed March 11, 1884, 
and particularly the answer of the complainant, Harison, 
filed October 17, 1881, to the answers and cross-bills of 
the defendants, which were stricken on demurrer, the mas- 
ter having found the answer of complainant to be a part 
of his pleadings as a supplemental bill and giving the 
master jurisdiction. This demurrer and motion to strike 
were overruled, and the defendants excepted. 

The case then proceeded on the exceptions of fact to 
the master’s report. Complainants demurred to the first 
exception as immaterial and one which could not affect 
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the case under the findings of the master. They also moved 
to dismiss it on the ground that the finding of the master 
thus excepted to was not erroneous, and in support of this 
motion submitted the evidence relating to this finding. 
The demurrer and motion were heard together, and the ex- 
ceptions dismissed. Defendants excepted. 

Complainants then moved to strike the other grounds 
as matters of law overruled by the court in his order ap- 
proving the master’s report, and also because, so far as the 
exceptions were exceptions of fact, it did not appear that 
. error had been committed, and they presented no issue to 
be submitted tothe jury. Pending this argument, the de- 
fendants moved to be allowed to amend their exceptions 
of fact as follows: “Because the master found that the 
deeds dated December 4, 1880, from Wm. H. Harison in- 
dividually to Wm. H. Harison, jr., and Frances L. and Anna 
M. Harison, were not void and not made for the purpose 
of hindering and delaying these defendants as creditors 
of Wm. H. Harison.” This amendment was refused on 
the ground that this question had not been passed upon by 
the master. The motion of the complainants was then 
granted, all the exceptions stricken, and the complain- 
ants’ solicitors directed by the court to take a verdict in 
accordance with the finding of the master’s report. To this 
the defendants excepted. 

Further action was then postponed until December 10. 
Defendants requested the court to decree as follows: 

(1) That the only matter remaining for final decree was 
what was contained in the original bill. 

(2) That the evidence required the appointment of a 
receiver. 

(3) That the interest of William H. Harison, passing un- 
der the will of his wife, was subject to levy of the attach- 
ments. 

(4) That the deeds of December 4th, 1880, to William 


H. Harison, jr., were invalid, because the consideration was 
v 78-26 
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furnished out of the estate from a sale of the estate’s 
property made after the filing of the bill, and the grant- 
ing of the restraining order which impounded all the in- 
terest of William H. Harison, sr., in the estate and pre- 
vented him from alienating or altering the condition of 
the same. 

(5) That under the statements in the bill, the validity 
of the attachments was not in issue. 

(6) That the service of the notice for the appointment 
of a receiver prior to the date of the deeds estopped the 
complainants from making the conveyances, and the . 
grantees from accepting them, and that the grantees 
could not be heard through William H. Harison, as execu- 
tor, or his co-complainants under this bill. to set up their 
rights under those deeds by amendments made after the 
filing of master’s report, averring himself to be suing for 
the use of the grantees. 

(7) That no relief should be granted to the grantees in 
these deeds under the pleadings in the case. 

These requests were refused, and the defendants ex- 
cepted. 

The court then passed an order, reciting the overruling 
of the exceptions of law, dismissing the exceptions of fact, 
and referring the question to the jury in order that a ver- 
dict might be taken in accordance with the findings of the 
master. The following verdict and decree was then taken: 

‘‘We, the jury, find and decree that, at the time that the said affi- 
davits were made for the purpose of obtaining attachments in favor 
of the creditors of Hazelton & Harison and of Wm. H. Harison, sr., 
and at the time of the levy of said attachment upon the interest of 
the said Harison, sr., in the estate of the said Mary G. Harison, the 
said Wm. H. Harison, sr., was a citizen and resident of Georgia. We 
further find and decree that traverses of the ground upon which said 
attachments were issued were filed at the proper time by said Wm. 
H. Harison, and that the traverse has been successfully maintained 
by the proof. We further find and decree that there was, neither in 
express terms nor by implication, any assent to the legacies levied on 
by said attachments, and that said legacies were, at the date of said 


levies, part and parcel of Mrs. Harison’s estate, which had not been 
administered, nor had its debts been paid. 
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‘‘We further find and decree that the two deeds made by Wm. H. 
Harison, sr., on December 4, 1880 (the one-half of his life interest in 
the estate to his sisters and the other half of his one-fourth interest 
in remainder in said estate to his son, W. H. Harison, jr.), were for a 
valuable and adequate consideration, and made and executed by him 
bona fide in payment of debts due by him to the grantees, and that 
said deeds were duly accepted by said grantees in full satisfaction of 
said debts and passed the interests intended to be conveyed by them 
to the grantees. We further find and decree that said deeds were 
executed and delivered by the grantor and accepted by the grantees 
prior to any judgment obtained by the excepting creditors against 
said W. H. Harison. 

‘‘We further find and decree that in all other respects the findings 
of the master are correct, and we hereby affirm the same and make 
them a part of this verdict. 

‘‘We further find and decree that the cost of suit be paid by said 
excepting defendants, to-wit, the Mechanics’ and Traders’ Bank, the 
Soddy Coal Company, the Cleveland National Bank, the Roane Iron 
Company and the Bank of Rome.”’ 


When the verdict was presented, it was objected to on 
the ground that it was not asimple finding sustaining the 
master’s report, but set out other and additional findings 
of the jury; because it did not cover the issues raised under 
the prayers in the original bill; because it passed upon 
the allegations made under the amendments to complain- 
ants’ bill, filed March 11, 1884, and February 4, 1885, and 
the answer of Harison to defendants’ cross-bill (which was 
stricken on Gemurrer), all prayers under the same having 
been stricken at the commencement of the frial, Decem- 
ber 8, 1886. These exceptions were each overruled, and 
the defendants excepted. 

Defendants excepted to the decree also because it failed 
to cover the issues set forth in the original bill by estab- 
lishing the outstanding claims against the estate of Mary 
G. Harison in favor of the creditors thereof; and because 
it confirmed conveyances made by Wm. H. Harison to his 
sisters and his son on December 4, 1880, after the filing of 
the original bill and the granting of the restraining order 
of November 1, 1880. This exception was overruled, and 
the defendants excepted. 
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ground that it failed to grant any of the relief prayed for 
in his cross-bill. Error was assigned, both on the rulings 
set forth in the main bill of exceptions, and on those filed 
pendente lite. 

The defendants in error also filed a cross-bill of excep- 
tions, assigning error on the followingruling of the court: 
On December 4, 1886, during the October term of court, 
complainants’ counsel moved to strike the exceptions 
filed by the defendants to the master’s report, on the 
ground that the defendants were in contempt of court in 
failing to obey the order requiring them to pay one-half 
the master’s fees, and that the defendants could not be 
heard until the contempt was purged. In support of this 
motion, complainants introduced the affidavit of the mas- 
ter, showing that the defendants had declined to pay any 
portion of his fees, and that all of them were non-resi- 
dents, except the Bank of Rome, which was insolvent. 
The master stated that the motion to strike was not made 
at his instance, that he knew of no property in the State 
on which an execution could be levied, and had not asked 
for an execution to issue. The court suggested that the 
motion to strike could not be entertained until the de- 
fendants were adjudged to be in contempt. The com- 
plainants then took a rule nzst against the defendants to 
show cause why they should not be adjudged to be in 
contempt. Through their counsel, they showed for cause 
that it appeared that the motion was not made at the in- 
stance of the master; that the order for fees expressly 
provided that it should remain open and subject to excep- 
tions until final decree; that exceptions pendente lite had 
been filed thereto; that a failure to pay fees was a mat- 
ter personal to the master, to be enforced by execution, 
and no execution was issued; and because the resident 
defendent, the Bank of Rome, had failed and its assignee 
was not authorized to make such payment, and the 
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State of Georgia was a depositor in the bank and entitled 
to priority of payment. 

The court discharged the rule, and the complainants 
excepted on the ground that he should have made it abso- 
lute, and should have stricken the exceptions to the mas- 
ter’s report. 


Frank H. Miter, for plaintiffs in error in main bill of 
exceptions, and for defendants in cross-bill. 


W.W. Montgomery; Barnes & CUMMING, contra. 
BLEcKLEY, Chief Justice. 


We think the trial took place in pursuance of the order 
of October 22d, 1881. The last paragraph of that order 
was never excepted to, pendente lite or other wise, as may 
be seen by scrutinizing the record from page 249 to 252 
(d) inclusive. This paragraph directs “that the case stand 
for trial upon the original bill and parties complainant 
as amended December 6th, 1880, and the matters alone 
responsive thereto in the answers of the several defend- 
ants, exclusive of the matters set forth in the cross-bills of 
the defendants filed as above stated.” Thus the order 
for trial severed the bill from the cross-bills, as such, and 
we do not discover from the record that the connection 
was ever restored, or that the court paid much more atten- 
tion to cross-bills, whether filed before the order was 
passed or atterwards. The master’s report indicates that 
the master thought, or inclined to think, that no cross- 
bill was before him, and the amendment last filed to the 
main bill was finally shaped so as to put in issue all 
matters in dispute before the master, and upon which 
proof was offered before him, but which might not be 
sufficiently put in issue by the original bill. This finality 
of form was given to the bill as late as December 8th, 
1886, nearly the last day of the peripatetic hearing. Thus 
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the main bill was considered as covering everything that 
was adjudicated, for there was no adjudication at the 
hearing, except as to matters which were before the mas- 
ter, his report being the only basis of the verdict and 
decree. Through the master came every fact and all 
the law of the case tried. 

As did the court below, so shall we leave the cross-bills 
behind us. Four of them were put to sleep under de- 
murrer, October 22d, 1881, then partially awakened, June 
15th, 1882, by setting them for trial at the next October 
term. Another, purporting to be an amendment, the 
same day the four were laid out by demurrer, was filed 
October 22d, 1881, and has not since moved in its bed, so 
far as we can ascertain. The last of all was filed Decem- 
ber 8th, 1886, and is at rest in the record. Whether the 
court below ever looked upon its face, we know not. It 
was served on nobody except the complainants in the 
main bill, named no one as party defendant, had no prayer 
for subpoena, and no subpcena was attached toit. It was 
a mere answer, with prayers for relief scarcely incom- 
patible with the prayers of the original bill. 

Having thus ascertained that the case tried was the 
main bill, and it alone, we are prepared to rule on the 
motion made to dismiss the writ of error, our decision 
upon which was reserved unt'| after the whole case was 
argued because of the bewildering intricacy of the amend- 
ments, orders, exceptions, etc., etc.; the record being a 
swarming hive of professional industry and fecundity. 
Until this record came before us, we had no adequate con- 
ception of our brother Miller’s energy; and he doubtless 
will never have any conception whatever of the tort- 
ure which his energy has cost the writer of this opinion, 
whilst he, the writer, was supposed to be taking his ease 
in the romantic wilds of upper Georgia. <A skeleton in 
one’s closet is nothing to such a record in one’s trunk in 
full view of the mountains. 

1. The motion to dismiss the writ of error was put orig- 
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inally on seven grounds. The fourth was abandoned, 
leaving us only six to dispose of. 

The first ground is that certain named defendants to 
the original bill are not made defendants in error. One 
of these defendants, Gardiner, died pending the cause and 
was dead at the hearing. His representatives, if he had 
any (and of this the record does not inform us), were 
never made parties in the court below. If the case could 
be tried without them as parties, it certainly could be 
reviewed without them. The others, as was also the 
deceased, were non-residents of the State and were served 
with the bill and some of the cross-bills by publication, 
but never appeared in person or by counsel, never 
pleaded, answered or demurred to the original bill or to 
the cross-bills. As these defendants were beyond the 
jurisdiction of the court, and stood aloof from the case, 
although parties on the record, the trial below was ex parte 
as to them, and it is therefore doubtful whether they are 
necessary parties to the writ of error at all. But whether 
so or not, they cannot be necessary parties defendant, for 
they stand in the record on the same side of the case with 
the plaintiffs in error, and they should be co-plaintiffs in 
error ifanything. Perhaps it is the sounder view that 
they ought to occupy that position, and we have accord- 
ingly passed an order granting leave to join them as co- 
plaintiffs in error by amendment, and the privilege of 
amending has been exercised conformably to that order. 
For the practice in such matters, see McNulty et al. vs. 
Pruden, 62 Ga. 135, and authorities cited. There is no 
doubt that, relatively to the main case, this amendment 
covers all possible objection touching the want of parties, 
for when a bill in equity, filed for direction, etc. by an 
executor against creditors of the estate and his own per- 
sonal creditors, is brought to this court by some of the lat- 
ter, it is not necessary to make any of the defendants in 
the bill defendants in error. 

2. The exact point of the objection, however, as shaped 
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in the motion and urged in the argument, was that, 
though the main case might not, the cross-bills do require 
these persons to be defendants in error, for that they and 
the plaintiffs in error are on opposite sides of the cross- 
bills. The fact is true, but the consequence does not 
follow. The case actually tried, as we have seen above, 
was the original bill alone; the cross-bills were not dis- 
posed of, save that some of them were long ago dismissed 
on demurrer, which demurrer was by the complainants in 
the original bill, and by them only. And the complain- 
ants are all defendants in the present writ of error. The 
cross-bills thus demurred to were dismissed under excep- 
tions taken pendente lite, and what is now to be examined 
touching them, if anything, is, whether these exceptions 
were well founded, and whether the rulings complained of 
affected, or might have affected, the result of the trial that. 
took place on the main case. With proper parties to 
the writ of error, relatively to the cause actually tried, 
exceptions taken pendente lite in the progress of the 
cause, such as exceptions to rulings on cross-bills, may be 
reviewed as to any errors affecting the final result. Errors 
touching the cross-bills, which did not affect that result, 
will now and here go for naught. Code, §4250. The so- 
called cross-bills were answers by some of the defendants 
in the court below, taking their character of cross-bill from 
code, §4181; and in their element of cross-bills they 
sought relief against co-defendants as well as against the 
complainants in the original bill, and the complainants 
alone demurred, the co-defendants not joining in the de- 
murrer, nor even making any appearance in the cause at 
any stage of it. The demurrer being sustained, it surely 
is not necessary to make such co-defendants parties 
defendant to the writ of error, in order to have the judg- 
ment sustaining the demurrer reviewed. All the parties 
to the demurrer on both sides are parties to the writ of 
error, and this would be sufficient were the writ of error 
founded directly on the judgment sustaining the de- 
murrer and on that alone. 
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3. The second ground of the motion to dismiss is that 
the writ of error was not sued out within sixty days after 
exceptions of law to the master’s report were overruled, his 
report having, in one of the rulings excepted to, held that 
the attachments pending in a court of law were invalid. 
The suggestion in this ground is that the report with the 
judgment of the court thereon dismissed the attachments, 
and that a judgment dismissing an attachment is a final 
judgment. But the present writ of error is not brought in 
the attachment cases, which were cases pending at law, 
but in the equity cause ; and it is enough to say that over- 
ruling exceptions of law to the master’sreport was no 
final disposition of any part of the cause, whilst exceptions 
of fact were still pending and no verdict or. decree had 
been rendered. An equity cause is not terminated by. the 
master’s report or by disposing of exceptions to the same, _ 
but by decree. Much more might be said, but this is suf- 
ficient. It is plain to any one not of counsel that this 
ground of the motion, were it well taken, would not go to 
the whole writ of error, but only to one subject-matter 
amongst the many with which the writ is concerned. 

4, The third ground of the motion is that “the bill of 
exceptions does not contain the evidence submitted to the 
judge on the hearing of the exceptions of fact, particular- 
ly such additions as were made to the testimony filed by 
the master.” The judge, in ruling upon exceptions to the 
master’s report, could not, according to law, have any evi- 
dence before him save that reported by the master. Acts 
1884-5, p. 98. Code, §§3097(a), (c). 

The master’s report of the evidence is no less a part of 
the record than is the rest of the report, and the whole 
report should and does come up in the transcript. It fol- 
lows that none of the evidence need be incorporated nor 
referred to in the bill of exceptions. This view of the 
matter disposes of the sixth ground of the motion as well 
as the third. 

5. The fifth ground of the motion is that the plaintiffs 
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in error have not paid one-half of the master’s fees, as re- 
quired by an order passed in the progress of the cause. 
The suggestion here is that failure to pay is disobedience, 
that disobedience is contempt, and that parties in con- 
tempt are outlaws until their contempt is purged. The 
order, as we construe it, was not peremptory as to time of 
payment, but only as to the amount ultimately to be paid. 
To raise a case of contempt which would shut the door of 
this court in the face of asuitor would require a very posi- 
tive order and very palpable disobedience. The dignity 
of the State, of this court or of the court below has not 
been insulted, if we are any judges of dignity, and we 
therefore affirm the judgment on the cross-bill of excep- 
tions as well as decline to dismiss the writ of error. 

6. The seventh ground of the motion makes again the 
sixty days’ point presented in the second ground, applying 
it to the decision denying the petitions to remove the cause 
to the Circuit Court of the United States. Granting that 
decision to be a final judgment, the point taken might be 
a good reason for not reviewing that decision on this writ 
of error, but certainly it is no reason for dismissirg the 
writ and declining to review the final judgment in the 
main case, with such other decisions excepted to as stand 
clear of the question of removal. 

The motion to dismiss the writ of error is denied. 

7. We proceed now to dispose, as briefly as possible, of 
the main case, in doing which we shall rule principles 
rather than mere points. 

It is contended that when an executor files a bill as 
executor, he commits himself to nothing in his personal 
and individual character, that he is not a party otherwise 
than as representing the estate, and that pending the bill, 
he may act as freely, touching any individual right or inter- 
est involved, as ifsome other person were the complainant. 
To this doctrine we are quite unable to assent. On the 
contrary, as we understand the law, an executor who files 
a bill in his representative capacity is a party thereto in 
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his individual capacity also, if as an individual he has a 
manifest interest in the subject-matter of the bill. Thus 
an executor being a legatee to the extent of the net income 
of the whole estate during his life, and to the extent of 
one-fourth of the general residuum, having filed a bill as 
executor to restrain some of his creditors from proceeding 
to subject his interest by levy and sale at law, to which 
bill creditors of the estate, as well as some of his own cred- 
itors, are parties defendant, and praying for a decree 
directing him, in view of the conflicting claims of the 
defendant, how to administer the estate of his testatrix, 
and that the defendants establish their priorities and show 
to what extent they can legally subject assets of the estate 
to the payment of their claims, is a party complainant, not 
only as executor, but likewise as legatee and debtor. Can 
it be supposed that the decree on such a bill would not 
bind him individually in respect to his legacies, or that 
as an individual he would not be entitled to take the ben- 
efit of the decree in so far as it might redound to his indi- 
vidual interest touching those legacies? Moreover, is it 
not as much for the protection of the executor as for the 
advantage of the estate, and often more so, that a court 
of equity interposes to give direction? Whoever heard 
that an executor has to make himself a party to his own 
bill in order to bind himself individually, or to give him- 
self, as creditor, legatee or otherwise, the fruits of the decree 
to the extent of his personal interest in the same? Is it 
possible to doubt that on the present bill it would be 
competent to decree the proper disposition to be made of 
the legacies, whether to pay them out on the claims of 
creditors, or to hold them free from such claims? And 
how could the executor, as an individual, either shun the 
burden or be shorn of the benefit of any rightful decree 
on that subject that might be rendered? Unless we are 
wholly unfit to be judges on such a plain question, we are 
at a loss to understand why it should be considered a 
question at all. That no direct authority upon it has been 
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produced must be due alone to the fact that legal evolu- 
tion has not progressed far enough to develop a needless 
precedent for a necessary conclusion. 

8. Having, by his bill, submitted the fund in controversy, 
and the rights of all parties to participate therein, to the 
jurisdiction of equity, the complainant cannot, pending 
the bill, convey his interest in the estate to a portion of 
his creditors, in liquidation of their claims against him, to 
the exclusion of another portion, especially whilst the 
Jatter are held in check by a restraining order granted 
in the cause at his instance. By filing such a bill, warn- 
ing creditors into court and forcing them to establish their 
priorities, he waives and renounces his legal right to — 
prefer some creditors to others at his mere will. Cer- 
tainly he cannot arbitrarily exclude those whose hands he 
has procured the court to tie for the time being. The 
court will not hold while he skins. The excluded cred- 
itors were tied and the preferred creditors loose. One of 
the latter was not a party to the bill until two days after 
the preference, and the other two, though parties, were 
not restrained, the bill not having prayed for any injunc- 
tion as to them. 

9. We need only add that, to accomplish the purposes 
of the bill, it is necessary to ascertain, first, the assets to 
be administered and their value. Next, the charges upon 
them as a whole, to-wit, expenses of administration, the 
debts of the testatrix, her charity legacies, the legacy of 
net income to her husband, the residuary legacy to him 
personally, and the residuary legacy to him in trust for 
his three sons. The next step is to eliminate from the 
general assets, by some practicable method, the present 
value of the husband’s two personal legacies, so as to 
apply that value to his debts; and the next, to ascertain 
the amount of his debts, settle their priorities and provide 
for their payment out of this fund in due order, leaving to 
him the surplus, if any. It was the action of his creditors 
that gave occasion to the bill, and the real problem of the 
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litigation is, how to settle with them upon equitable 
principles, saving also their legal rights, so far as equity 
will give effect to such rights. So long as this problem ik 
unsolved, there can be no proper disposition of the main 
bill, to say nothing of the answers in their character of 
cross-bills. : 

The master’s report is fundamentally at variance with the 
principles of this opinion, and without discriminating be- 
tween the sound and unsound exceptions to it, we direct 
that they be sustained as a whole for the purpose of clear- 
ing the case of that report entirely. 

As to the elaborate and highly complicated machinery 
of the case, we purposely leave that intact, so that it may 
be worked by those who constructed it. Perhaps it may be 
expedient at some time to arouse the cross-bills and set 
them in motion,.or it may be necessary even to add to 
them a few more of the same sort, but we hope not. It 
really looks like the ends of substantial justice might be 
reached without them, but it is well enough to hold them 
in reserve till after another experiment, the one already 
made being, as we have seen, misdirected and utter- 
ly barren. The train of the case was switched off into 
a siding instead of being run through on the main 
line. Having started as a through train, it must go through, 
and what is no less important, must keep its freight on 
board, not deliver the whole of it en route, or at some 
way station, to favorite consignees. 

Judgment reversed. 


SmitH e¢ al. vs. DUBosE et al., executors.* 


1. Past cohabitation alone would not render a gift by the party hold- 
ing such a relation to a woman, void or illegal. 

(a) A contract to make compensation for the injury done in conse- 
quence of illegal cohabitation, which contained no stipulation for 
future intercourse, has been held to be valid; and even where 


*This case was argued at the last term, and the decision reserved. 
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such a contract had been fully executed and the intercourse was 
kept up afterwards, yet if it did not appear that the subsequent 
cohabitation was made a stipulation in the contract, it has been 
maintained. Where there was no evidence of any promise or un- 
derstanding other than that inferred from the fact of the future 
illicit intercourse between the parties, this did not affect the validi- 
ty of the transaction. 
(b) Neither at the testator’s death nor when the will was executed 
could a continuance of the relations between Eubanks (the puta- 
tive father of the children, who, with their mother, were leading 
beneficiaries) and Amanda (the mother of such children and the 
putative child of the testator) have been contemplated, Eubanks 
then being dead; nor is there anything in the case to show that 
the testator had knowledge of any illicit intercourse between one 
of the persons whom he appointed as his executor and Amanda, 
occurring subsequently to the death of Eubanks. No offspring re- 
sulted therefrom, nor is there anything in proof to charge the tes- 
tator with knowledge of it or toshow that he in any way encour- 
aged it; nor did his will make provision for carrying on of such in- 
tercourse or for the maintenance and support of any offspring 
therefrom. 
(c) Illicit intercourse between persons of the same race, as well as 
persons of different races, is made penal by the law of this State, 
as also is intercourse between persons standing in near relation of 
consanguinity or affinity to each other, whether taking place in 
consequence of prohibited marriage or otherwise. A white man 
may be guilty of fornication with a colored woman, and vice versa; 
and a white or colored man, if a child is begotten in consequence 
of such illicit intercourse, may be held liable for bastardy. There 
is no difference in this respect between the rights and liabilities 
of the different races. 
(d) Under the 14th amendment of the constitution of the United 
States, it has been held by the Supreme Court of the United 
States that all colored persons born in the United States and 
subject to its jurisdiction, are citizens of the United States, and of 
the States in which they reside, and our State constitution declares 
that all citizens of the United States, residing in this State, are 
citizens thereof. All distinctions as to the rights pertaining to 
citizenship between the two races are abolished, and as to 
their civil rights, they stand upon the same footing. Therefore, 
whatever rights and privileges belong to a white concubine, or to 
a bastard white woman and her children, under the laws of Geor- 
gia, belong also to a colored woman and her children, under like 
circumstances, and the rights of each race are controlled and gov- 
erned by the same enactments or principles of law. 
(e) Among the rights of citizens enumerated by the code of this 


MARCH TERM, 1887. 


Smith e¢ al. vs. DuBose et al., executors. 


State are the right to the acquisition and enjoyment of private 
property and the disposition thereof, the right to vote, hold office, 
etc. A testator, by his will, may make any disposition of his 
property not inconsistent with the laws or contrary to the policy of 
the State. Most persons are deemed capable of taking under 
will, and the exceptions as to those who are incapable of so taking 
are carefully enumerated and rest generally upon grounds of pub-. 
lic policy ; among these are alien enemies and others whose par- 
ticipation in such benefits could, in any sense of the word, be 
called immoral; as, if a will makes a devise or bequest to further 
or carry into effect some illegal purpose which the law regards as 
subversive of sound public policy and good morals, or if a condi- 
tion be imposed tending to a separation or divorce between hus- 
band and wife, or other like restraints upon testamentary dispo- 
sition which local law sees fit to enforce ; and these may differ in 
different jurisdictions and different times. 

(f) Thereis nothing in the law of this State prohibiting a puta- 
tive father from making provision for his illegitimate child, or 
for the illegitimate offspring of such child. And even conviction 
of treason or felony, or any lower grade of crime, works no cor- 
ruption of blood or forfeiture of estate. 

(g) Courts hold themselves bound tothe observance of rules of ex- 
treme caution, when invoked to declare a transaction void, on 
grounds of public policy; and prejudice to the public interest 
must clearly appear before a court will be warranted in pronounc- 
ing the transaction void on this account. Itis not to be lightly 
inferred from facts and circumstances of doubtful import and 
meaning, or which may admit of different construction, one con- 
sistent with and the other opposed to unquestioned policy. 
Courts are not invested with legislative powers in such matters. 

(hk) There is no constitutional or statutory provision, and no decision 
of the courts of this State, which holds it to be immoral or wrong 
for the putative father to make provision for his illegitimate 
child, whether that child be white or colored, or for the legitimate 
offspring of such child, whatever the complexion of such off- 
spring may be, or for any one who has lived in violation of the 
publie law, and thereby become a criminal either to a greater or 
less extent, unless that provision is the result of a previous 
understanding that led to the commission of the offence and in- 
duced a breach of the law and sound public policy of the State. 

. Whether the will in this case was procured by the fraud of 
Amanda and her mother, in inducing the testator to believe that 
Amanda was his daughter, and that her offspring were the 
children of Eubanks, and whether they were not so in fact, and 
whether such representations had the effect of procuring the will, 
were submitted to the jury; and taking the part of the charge 
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excepted to in connection with other portions of the charge on 
the same subject, the questions were properly submitted and the 
charge was not too restricted. 

. Apart from the representations as to the paternity of Amanda 

and that of her children, no effort was made to exert any influ- 
ence over the testator, nor is it made clear that he was subject 
to such influence, or that his will was so weak and his purpose so 
infirm as to justify a belief that either could have been overcome 
in that manner. 
The remaining grounds of the motion for a new trial have not 
such merit as would authorize this court to interpose and set 
aside the will. No error appears, either in selecting the jury 
from the panel of grand jurors, or in drawing and summoning that 
panel, or in the reception or rejection of testimony, or in the as- 
signments of errors in the various charges as given or refused, or 
in the rules laid down for judging of the credibility of witnesses, 
or in refusing to hold two of the jurors who tried the case to be 
biased or prejudiced. 

. This case was argued before a full bench of three justices. After 
the argument, Chief Justice Jackson died. After his death, 
counsel for plaintiffs in error, before the delivery of a decision, 
moved to have the case reargued before a full bench. This was 
denied. Subsequently, but still before the decision was rendered, 
counsel for plaintiffs in error again moved for a rehearing, on the 
ground that, after the death of one of the justices who heard the 
case, the other two had no power, under the law, to proceed to 
decide it. Chief Justice Bleckley being disqualified, it was 
suggested that a judge of the superior court should be appointed 
in the usual way ; or, if this course were not proper, that, as the 
legislature would soon convene, the delivery of the decision 
should be withheld until a legislative expression might be had 
as to the appointment of a judge of the superior court in such 
a case, or that the case should be continued. The motion was 
denied and the decision delivered. (Rep.) 


June 13, 1887. 


Parent and Child. Wills. Constitutional Law. Public 
Policy. Negroes. Charge of Court. Fraud. Bastards. 
Practice in Supreme Court. Before Judge Lumpxin. 
Hancock Superior Court. April Term, 1886 


DuBose and Worthen propounded for probate a paper 
purporting to be the will of David Dickson, deceased. 
Smith et al. filed a caveat. The ordinary admitted the 
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will to probate, and an appeal to the superior court was 
taken. On the trial, a verdict in favor of the propounders 
was found. The caveators moved for a new trial on the 
following grounds: 

(1), (2) Because the court erred in having this case tried 
before a jury taken from the grand jury under the follow- 
ing circumstances: The court had announced, before the 
regular term, that this case would not be tried, but he 
would hold an adjourned term at which it would be the 
first case called. In consequence of this announcement, 
the only counsel interested in the case who were present 
at the regular term were Messrs. Harley & Hunt, and 
they represented only a portion of the caveators, and 
reside in Sparta. At said term, J. T. Jordan, one of the 
counsel for the executors nominated in the will, approached 
the judge outside of the court-room, and made the request 
that this case should be tried before a jury taken from the 
grand jurors. The judge replied that he could not enter- 
tain a proposition of that kind outside of the court. Just 
before the adjournment of the fall term, and while the 
grand jury was in court, DuBose, one of the executors, 
arose in open court and requested that the grand jury be 
required to attend the adjourned term, in order that the 
propounders of the will might select a jury from them to try 
the case; and after highly complimenting the traverse 
jurors of the county, he stated that he felt deeply the 
responsibility that was upon him as executor, and that as 
the law made a distinction between grand and traverse 
jurors, he desired the aid of the intelligence of the county, 
as represented by the grand jury, in discharging this trust 
and responsibility. The court said he would not decide 
any question in the case until it was called for trial, but 
would direct the grand jury to return on the 3d Monday 
in November, and did so. Before adjourning the regular 
term, the court asked the petit jurors whether they were 
willing to return on the 3d Monday in November, and there 
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being objections on the part of some of them, the court 
discharged them for the term. On the meeting of the 
adjourned term, counsel for the caveators urged their ob- 
jection against the selection of a jury from the grand jury 
list. The court sustainel the objection against the selec- 
tion of a jury from the panel of grand jurors then in court, 
but overruled the objection to the selection of a jury from 
the grand jury list, and held that, in his discretion under 
the statute, this case should be tried before a jury taken 
from the grand jury. The court stated that he had no 
authority to draw another grand jury at that adjourned 
term, and that he was inclined to think the effect of the 
ruling would continue the case. Counsel for both sides 
then consented that he draw at once thirty-six grand 
jurors, but counsel for the caveators insisted that the jury 
should be selected from the panel of traverse jurors who 
were present and competent. 

(3) The court erred in allowing OC. W. DuBose, execu- 
tor and propounder, to testify to any facts occurring be- 
tween himself and testator, because the witness was a 
legatee in the will. [The witness testified that he drew 
the will, taking a memorandum from the dictation of the 
testator; that the testator read the will and knew its con- 
tents; and that he was a man of strong mind and not easily 
influenced. | 

(4) The court erred in allowing DuBose to testify to 
the facts stated in the preceding ground, and to other ma- 
terial things not in rebuttal of the testimony of the ca- 
veators.—The objection was that the witness wrote the will 
and was a legatee thereunder. 

(5) The court erred in allowing DuBose to testify as to 
the blank space in the will, because it was not in rebut- 
tal, and varied and explained the writing by oral evidence. 
[DuBose testified, in rebuttal, as to a blank space of three 
lines in the will at the conclusion of the bequest to 
Amanda and her children, that it occurred in this way: 
When he took the memorandun, he and the testator were 
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talking the matter over, and the testator was asked if he 
wished to add anything in the event of the death of these 
parties without representatives, and he said he would 
think about it, and witness said he would leave a few lines 
blank. When his attention was called to the blank be- 
fore the execution, testator said he did not wish to add 
anything and the blank was left. | 

(6) The court erred in allowing Frank Riley and T. J. 
Worthen to testify to David Dickson’s saying that he was 
Amanda’s father. 

(7) The court erred in allowing Thomas J. Worthen, the 
other named executor, and a legatee, propounding the 
paper, to testify as to conversations between himself and 
testator, over the objection of counsel for caveators, espe- 
cially testator’s claim to be Amanda’s father. 

(8) The court erred in not allowing caveators to prove 
by J. M. Dickson the following facts: That while Green 
Dickson, the brother of David Dickson, lived in the same 
house with David and their mother, Green threatened to 
kill David because he (David) had put Julia Dickson 
above their own mother, and had treated Julia with more 
respect and consideration than he did their own mother; 
and that this threat was made about the time Amanda was 
born. Caveators offered this testimony for two purposes: 
to show the influence of Julia over David Dickson as com- 
pared with the influence of his own mother; also as cor- 
roborating other testimony introduced by the caveators to 
show that Green Dickson was the father of Amanda. 

(9) The court erred in charging the jury the whole of 
section 2399 of the code, especially the words, “He may 
bequeath the entire estate to strangers, to the exclusion o/ 
his wife and children, but in such case the will should be 
closely scrutinized, and, upon the slightest evidence of 
aberration of intellect, or collusion, or fraud, or any undue 
influence or unfair dealing, probate should be refused”; 
because the evidence showed that no wife or child of tes- 
tator was in existence when the will was made or took 
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effect, and therefore this charge was inapplicable, and it 
was calculated to mislead and confuse the jury. While 
one of the caveators’ counsel was addressing the jury, he 
referred to the law contained in this section as illustrating 
upon what ground wills should be set aside, and remarked 
to the court, “Your Honor is familiar with the section.” 
The court understood this as an invocation of the section, 
but counsel did not sointend it, nor ask the court to give 
it in charge. 

(10) The court erred in charging the jury as follows: 
“The propounders allege, and the burden of proof is 
upon them to show, that the paper which they have pre. 
sented for probate, and which is before you, is the valid, 
legal, last will of David Dickson; and in order to do this, 
they are required to show, by a preponderance of testi- 
mony, that it was signed and witnessed according to law; 
that David Dickson had sufficient mental capacity to make 
a will; that he knew the contents of this paper; that the 
same expressed his wishes as to the disposition of his 
property after his death; and that he executed it of his 
own free will and accord. It is your duty to examine 
and carefully consider all the testimony, and to ascertain 
whether or not this paper contained all these necessary 
requisites. If you find that it does, it is a valid will; if 
you find that it does not, itis not a valid will.” 

(11) The court erred in charging the jury as follows: 
“One ground contained in the caveats filed alleges that 
David Dickson was not of sound and disposing mind and 
memory, and was incapable of making a will. On the 
subject of the amount of mental capacity necessary to 
make a will, I will read you the following sections of the 
code: (Here the court read sections 2405, 2407, 2408 and 
2409.) This ground in the caveats not being insisted 
upon, I will not further instruct you as to the amount of 
mental capacity required to make a valid will.”—Counsel 
for caveators had, in argument, notified the court and jury 
that the testamentary capacity of David Dickson was 
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conceded, and counsel for propounders had commented on 
that concession. To charge how little capacity it took to 
make a will, under these circumstances, was error, be- 
cause irrelevant and calculated to mislead the jury. 

(12) The court erred in charging the jury as follows: 
“Ifit has been shown to your satisfaction by the testi- 
mony that the paper propounded was signed and exe- 
cuted in the manner prescribed by law, and if you are 
satisfied by the testimony that, at the time of its execu- 
tion, David Dickson was of sound mind, the burden of 
proof is on the caveators to make good these assertions 
of undue influence and fraud and to establish the truth of 
the same by a preponderance of testimony.”—This charge 
shifted the burden upon the caveators to get rid of the 
paper upon the ground of undue influence, even though 
the jury might believe from the evidence that the will 
was never read by or to the testator, and that he did not 
know its contents. It was therefore error. 

(18) The court erred in charging the jury as follows: 
“Before the jury can find that David Dickson was influ- 
enced to rmake his will, it must be affirmatively shown 
that his will was so subdued that the will of another was 
substituted for his, and that the influence was operative 
at the time of executing the will, and that the will was 
the offspring of that influence; the burden of proof is on 
the caveators to show that to a moral and reasonable cer- 
tainty, which is all that the law requires.”—The error 
consists in the use of the word “will” in a double sense, 
and thus confusing the idea, and in requiring “moral and 
reasonable certainty,” an undefined and misleading state- 
ment of the guantum of mental conviction, instead of a 
preponderance of evidence, upon which the jury might 
find. This charge was calculated to confuse the mind of 
the jury, under the peculiar facts of this case. 

(14) The court erred in charging as follows: “Fraud 
is never presumed ; it is proven, either by facts or by cir- 
cumstances. Before the will can be set aside for misrep- 
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resentations, it must appear that the misrepresentations 
were made, proven to be false, made in bad faith for the 
purpose of procuring the will.”—It was error to so speak 
of setting aside the will, or of a subsisting will, when 
the question was whether the paper propounded was a 
legal will. It wus error to say such representations, if 
false, must be made in bad faith if made to procure the 
will, and in saying that, if false and in bad faith, they 
must have been for the purpose of procuring that will; 
if in bad ‘faith and false, they did procure the will; the 
purpose of the misrepresentations was immaterial ; and it 
ignored the ground of mistake of fact in this caveat, or 
applied to which it was error. 

(15) The court erred in charging as follows: “If the 
will was executed according to form of law, if that is 
proven, it is incumbent upon the objectors to prove to the 
satisfaction of the jury that it was the result of fraud or 
undue influence operating at the time of making.”—This 
was error, because this burden was not cast by the mere 
proof of execution “according to the forms of law.” 

(16) The court erred in charging the jury as follows: 
“If fraud or undue influence is proven at a time remote 
from the time of the execution of the will, the law will not 
presume its continuance atthe time of execution. It must 
be shown by the contestants that they existed at the time 
of making ; whether or not they continued, if ever existing, 
is a question of fact for the jury.”—This was error, first, 
because it confused; second, because, starting with fraud 
and undue influence, it concluded by requiring their joint 
operation ; and third, because there was a presumption of 
continuance growing out of the proof, if any, of fraud or 
undue influence once existing. The court should have 
charged nothing as to the presumption, or modified it sub- 
stantially thus: “That a state of things once existing is 
presumed to continue until a change or some adequate 
cause of change appears, or until a presumption of change 
arises out of the nature of the subject.” This was not a 
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case of legal presumption, but a question of fact from which 
the jury might have drawn any inference which all the 
circumstances might suggest. 

(17) The court erred in charging as follows: “If the 
jury believe that Dickson made a will several years before 
making the last one, containing substantially the same 
provisions as this, and that first will was his free and 
voluntary act, free from fraud or undue influence, it must 
be shown by the contestants that they existed at the time 
of making the last.”—This charge is obscure; it made the 
court intimate the value or fix the weight of that fact of 
prior execution, etc., and excluded other grounds of ob- 
jection to this last will. 

(18), (22), (24), (25), (28). [These grounds are set out 
in the first division of the decision. } 

(19) The court, after charging, at the request of the 
caveators’ counsel, “ that if any witness in this case has 
been impeached in either of the ways above stated, 2. e. 
by disproving the facts testified to by the witness or by 
proof of contradictory statements previously made by the 
witness as to matters relevant to the witness’s testimony 
and to the case, or by evidence of the witness’s general 
bad character, the jury are authorized to disbelieve the 
testimony of such witness or any part thereof,” added 
these words: “And may consider whether or not such 
witness has been corroborated.”—-The request was right 
and the addition was unnecessary, confusing and an incor- 
rect statement of the law as to corroboration. 

(20) The court, after charging as requested by counsel 
for caveators as follows: “The jury are authorized to 
disbelieve the evidence of a female witness if the witness 
discloses in her testimony acts done by her and habits of 
life pursued by her which exhibit moral turpitude in her- 
self; the court intimates nothing as to whether there is any 
female witness in this case, or if so, that she has or has 
not so testified; these are questions for the jury,” erred in 
adding these words: “If any female witness has testified 
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to such acts or habits of herself, you may consider, if the 
testimony authcrizes it, what her present character and 
habits are, in passing upon her credibility” ; because the 
request was right by itself, and the addition, if in itself 
right, was inapplicable, because no evidence of present 
character or habits of such a witness appears in this case. 

(21) The court refused to charge as follows: “If evidence 
of any material fact be within the peculiar control of a 
party to a cause and be withheld from the jury, the law 
raises a presumption that such evidence would be injuri- 
ous to that party. The court intimates no opinion as to 
whether any such evidence exists or has been withheld by 
either party in the case. If the jury believe that the facts 
proven in this case show that such evidence does exist, 
and has been withheld, the jury should inquire whether 
the evidence introduced in the case satisfactorily explains 
why such other evidence, if any, was withheld, but the 
jury cannot go outside of the evidence in the case, and 
reasonable inferences therefrom, to account for the with- 
holding of such evidence.” As appears by the brief of 
evidence, propounders made profert of Amanda’s children 
in open court before the jury, and then and there examined 
witnesses as to their likeness to their reputed father and 
testator, and they could and should have produced Amanda 
to have her features so scanned in deciding the paternity 
of herself. 

(23) The court erred in refusing to charge the following : 
“The influence of a lawful relation over testamentary dis- 
position is not prohibited by law, except when unduly exer- 
cised over the very act of devising, but that of unlawful 
relation is naturally and ordinarily unlawful, in so far as 
it respects testamentary dispositions favorable to the un- 
lawful relation and unfavorable to the lawful heirs.” 

(26) The court erred in charging the jury as follows: 
“In determining whether or not undue influence was used, 
the jury may consider what relation existed between the 
alleged testator and any of the persons named as legatees, 
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and if it appears that he sustained towards any of such 
persons or towards another, or others connected with them 
by blood, unlawful or immoral relations, the same may be 
considered by the jury in reaching a conclusion on the 
question of undue influence; and if any such relations 
ever existed, the jury may consider whether or not they 
had ceased. The existence of such unlawful or immoral 
relations alone would not be sufficient to authorize you to 
set aside the paper propounded.”—This was error, first, 
because there was no pretence of any such relations to any 
legatee under said paper; and so much of that charge as 
related to legatees was irrelevant and confusing; second, 
because it treated the paper as a thing to be set aside, 
when it has never been set up inlaw; and third, because 
the last sentence was giving an opinion as to the weight 
of evidence, when that was wholly for the jury. 

(27) [Substantially set out above. ] 

(29) Because of newly discovered evidence. [This was 
to the effect that the witness saw Green Dickson hugging 
and kissing Julia, trying to induce her to have sexual in- 
tercourse with him ; that Green was intoxicated, and she re- 
fused, giving asa reason that folks there were looking at him. 
Another stated certain facts tending to show that once tes- 
tator and Julia had a fight and subsequently a reconcilia- 
tion, and that her conduct toward testator was overbear- 
ing rather than submissive. A third stated that, during 
the life-time of testator’s wife, he often went to testator’s 
house on business and found his wife alone; that he in- 
quired as to testator, and his wife said “che had gone up to 
his heaven,” pointing to where Julia lived on the hill.] 

(30) Because two of the jurors who tried the case were 
disqualified by reason of interest, and this disqualification 
was unknown to caveators until during the trial of the 
case and pending the introduction of testimony in the 
same. [Each of these jurors made affidavit that they were 
indebted to the estate of the testator, individually or as 
executor; that such indebtedness in no way influenced 
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his conduct as a juror, but he looked solely to the evi- 
dence and the law given in charge; and that, had there 
been sufficient evidence to set aside the will; he would not 
have hesitated in so doing. One of them stated that his 
interest was equal, whether the paper was set up or not.] 
The motion was overruled, and the caveators excepted. 


N. J. Hammonn; Hitt & Harris; Bacon & RuTHERFORD; 
R. W. Patterson; R. D. Smita; J. A. Haruey; T. M. 
Hunt, for plaintiffs in error. 


C. W. DuBose; W. M. & M. P. Resse; Joun T. Jordan; 
Reese & Lirtie, for defendants. 


Hatt, Justice. 


In response to a notice served by the executors of Da- 
vid Dickson, late of Hancock county, deceased, on his 
heirs and distributees, to show cause why his will should 
not be proved in solemn form, a portion of them appeared 
and caveated the probate, on the grounds: 
(1) That the will was procured by the undue influence 
of Amanda Dickson and her mother, Julia Dickson, or 
one of them. 

(2) That it was procured by the fraud of said Julia and 
Amanda in inducing said David Dickson to believe that 
said Amanda was his child, when she was not; and that her 
sons were the sons of Eubanks, when they were not. 

(3) That the whole paper is a scheme to carry into 
effect the last clauses of item 4, all of the 7th item, and all 
of the 9th item, relating to said Amanda and her said 
children, the alleged natural sons of Eubanks, which items 
are inconsistent with the laws or contrary to the policy of 
the State; and therefore the whole paper is void as a will 
for this and for the reasons stated in the caveat and this 
amendment; that if the whole is not void, said parts are 
void for said reason. 
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The other reasons stated in the original caveat of file 
were, that the paper was not David Dickson’s will; that 
he had not testamentary capacity to make a will; that it . 
was made under the undue influence and improper control 
exercised over him by Amanda Dickson; that it was made 
under a mistake as to his heirs of law, and was not sucha 
will as he would have made had he known the facts, be- 
cause the paper was, in its scheme and nature and tend- 
ency, illegal and immoral and contrary to the policy of the 
State and of the law, and destructive and subversive of 
the interests and welfare of society. 

The will was admitted to probate by the court of ordi- 
nary; and from this judgment the caveators appealed. 
On the appeal trial, all question as to the capacity of the 
testator to make a will was abandoned. The other grounds 
of the caveat were those relied on to defeat the probate of 
the will. On this trial, as well as that before the ordinary, 
the will was sustained, and a judgment was taken admit- 
ting it to probate and record. 

The material questions discussed before this court were : 

(1) That the will was the result of the undue influence 
exercised by Amanda Dickson, one of the principal bene- 
ficiaries under its provisions, and her mother, Julia Dick- 
son, upon the testator. 

(2) That it resulted from false and fraudulent repre- 
sentations made by Amanda and Julia, not only as to the 
paternity of Amanda, but of Amanda’s children, it being 
insisted that Amanda was not the child of the testator, 
and that her sons, Julian H. and Charles G., were not the 
natural sons of the testator’s deceased friend, Charles H. 
Eubanks. 

(3) That, in consequence of these facts, the will em- 
bodied a scheme of Amanda and Julia to carry out the 
same by virtue of the items and provisions in favor of 
Amanda and her children; that the scheme was incon- 
sistent with law and contrary to the public policy of the 
State; and if it did not render the whole paper void as a 
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will, it did so at least as to the items or portions in favor 
of Amanda and her children, because of its tendency to 
promote illegal and immoral intercourse between Amanda 
and her alleged paramour, the said Eubanks, such inter- 
course being destructive and subversive of the welfare and 
interests of society. 

The items of the will bearing upon these questions are 
the following: 


‘Item 4th. I give, bequeath and devise to Julian H. Dickson and 
Charles G. Dickson, minor children of Amanda A. Dickson, and the 
natural sons of my deceased friend, Charles H. Eubanks, and to 
the survivor of them, in case either should die leaving no child or 
children or representatives or representors of a deceased child or 
children, the two tracts of land in Hancock county (describing), 
adjoining the land of Baxter, the Alexander place, now occupied by 
said children and others, containing in all five hundred acres, 
more or less. I appoint Amanda A. Dickson, mother of said children, 
the testamentary guardian of the property given to her children by 
this item of my will, and my executors are directed to turn over 
said property to her as such guardian, to be managed by her for 
them till they or either of them marry or come of age, at which 
time, as the case may be, said property may be divided, share and 
share alike. If both of said children should die before marriage 
or attaining lawful age, leaving no child or children or the repre- 
sentative of a deceased child surviving, then the property in this 
item shall go to Amanda A. Dickson, their mother.” 

‘Item 7th. I give, bequeath and devise all the rest and residue 
of my estate, not expressly disposed of by this will otherwise, as 
well all I now own as all I may hereafter accumulate up to the 
time of my decease, including lands, live-stock, farming implements, 
crops on hand and crops growing, railroad stock, bonds, notes, 
accounts and everything else of value I may own at my death, to 
Amanda A. Dickson, of Hancock county, now living with her 
mother near my plantation, for and during her natural life, free, 
clear and exempt from the marital rights, power, control or custody 
of any husband she may have, with full power to her, the said 
Amanda A. Dickson, without the aid or interposition of any court, 
to sell said property and convey the same, and to reinvest the 
proceeds of said sales in other property or in good security to be 
held for her for her life as aforesaid. I charge the property be- 
queathed by this item of my will with the support and education of 
the children of the said Amanda A. Dickson, as well those here: 
after to be born as those now living; their support to be ample, 
but not extravagant, their education to be the best that can be 
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procured for them with a proper regard for economy,—all of which 
I leave to the sound judgment and discretion of the said Amanda A. 
Dickson, without any interference from any quarter. As either of 
the children of the said Amanda A. Dickson, born or to be born to 
her, come of age or marry, I direct her to set off to such child so 
marrying or coming of age a portion of said property, she to de- 


termine in her unlimited discretion what property and how much , 


shall be set off, with only this instruction, that the amount must 
not be so great as to defeat or imperil my purpose to provide for 
her during life, and for her children, as well those to be born 
hereafter as those now in life. Upon the death of the said 
Amanda A. Dickson, I give, bequeath and devise what may re- 
main of the property embraced in this item of my will to the 
children of the said Amanda A. Dickson, and the representatives 
of any deceased child, share and share alike, such representatives 
taking per stirpes, and not per capita.’’ 

The ninth item named the pro pounders as his executors, 
directed them to prove his will in solemn form and to 
turn over to said Amanda all the property given her for 
life, and requested them to see to it while they live, “that 
Amanda A. Dickson and her children are protected in 
their person and their property under the laws, so far as 
they may be able to do so,” and gave each of the execu- 
tors $2,500 in lieu of commissions. 

1. We shall consider, first, whether this will, in the va- 
rious:items mentioned above, and according to its scheme 
and the proof had upon that subject, can be deemed con- 
trary to public policy and void, and whether that ques- 
tion was clearly and properly submitted tothe jury under 
the charge of the court and the testimony in the case. To 
do so intelligently, it will be necessary to state accurately 
the several charges of the court upon that subject to which 
the caveators excepted; and these will be found in the 
18th, 22d, 24th, 25th and 28th grounds of the motion for 
new trial, which are as follows: 

(18) “The court erred in charging the jury, at request 
of counsel for the propounders, as follows: ‘There is no 
public policy in Georgia which prevents colored persons 
from taking property under a wiil,’ without more, and 
without coupling to that the consideration of illicit inter- 
course which may have produced said will.” 
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(22) “At request of counsel for caveators, the court 
charged the jurv that, ‘If Amanda was the bastard child 
of David Dickson, begotten in this State of a negro slave 
prior to the late emancipation, he was under no obligation 
to support or provide for such child prior to such emanci- 
. pation, except as a slave, if his slave, but then only while 
she was his slave’; and was requested further in writing to 
charge, ‘No obligation was upon David Dickson, if he so 
begot said slave, to support and provide for her after eman- 
cipation, or if any such obligation existed, it ceased upon 
her becoming 21 years old’; and the court so charged, 
leaving out the words, ‘or if any such obligation existed, 
it ceased upon,’ and inserting ‘and’ after emancipation, 
and then refused to charge, as requested in writing, ‘If 
this will was made after such majority and Amanda was 
such a bastard of this testator, the parts giving this prop- 
erty to herare void, because contrary to public policy.’ 
The refusal of this request was error.” 

(24) “The court erred in refusing to charge, as requested 
in writing by the counsel for caveators, ‘If the jury be- 
lieve from the evidence that this will sought to be pro- 
pounded is contrary to the policy of the State of Georgia, 
then the jury would be authorized to find against the 
will.’ ” 

(25) “The court erred in refusing to charge as follows: 
‘Under the constitution and laws of the State of Georgia, 
marriages between white persons and negroes are forbid- 
den, and the public policy of the State is against the ~ 
mingling of the blood of these races, and if you believe 
this will is against said policy, it is absolutely void’; though 
requested in writing by counsel for the caveators.” 

(28) “The court erred in concluding his charge as fol- 
lows: ‘Every man in this State has a right to will his 
property to whom he pleases. There is no policy of the 
State which would make it unlawful or contrary to such 
policy for a man to will his property to a colored person, 
to any bastard or to his own bastard, and such considera- 
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tions as these would not alone authorize a will to be set 
aside ; but you may consider all the facts, relationships 
and circumstances in evidence in deciding the questions 
made before you, which I have already stated and ex- 
plained to you.’ It was error in the conclusion thus to 
group and state the facts touching the case; thus to use 
the words ‘set aside’ in the statement of the absence of a 
policy as to atestator’s bastard without regard to whether 
he owed any legal obligations to such bastard, and because 
it did not sufficiently emphasize that matter of illegal co- 
habitation.” 

It will be remarked that this will makes no provision 
for Julia, who, it is alleged, was the concubine of the tes- 
tator; that there was no pretence of marriage between 
Eubanks and Amanda; and that there is no direct evi- 
dence going to establish the fact that the intercourse be- 
tween Amanda and Eubanks took place and was carried 
on in consequence of any previous agreement or promise, 
on the testator’s part, to make provision for Amanda and 
the children born in consequence of that intercourse. The 
will was made after that intercourse had ceased, and after 
the death of Eubanks. It was not seriously insisted that 
past cohabitation would render a gift by the party hold- 
ing such a relation to a woman void or illegal ; and had it 
been so contended, the argument could have rested upon 
no legal principle whatever. Indeed, from a very early 
period, the law has been well settled to the contrary. 
Vide Beall vs. Beall, 8 Ga. 224; Hargroves vs. Freeman, 
12 Jd. 842; Davis vs. Moody, 15 Jd. 175. ] 

A contract to make compensation for the injury done 
in consequence of past illegal cohabitation, which contained 
no stipulation for future intercourse, has been held to be 
valid; and even where such a contract had been fully 
executed, and the intercourse was kept up afterwards, yet 
if it did not appear that the subsequent cohabitation was 
made a stipulation in the contract, it has been maintained ; 
where there was no evidence of any promise or under- 


aera PK 3 
pao EE oR RS ET ETE Eh 





432 SUPREME COURT OF GEORGIA. 


Smith et al. vs. DuBose et al., executors. 


standing, other than that inferred from the fact of future 
illicit intercourse between the parties, this did not affect 
the validity of the transaction. Thus, where a bond had 
been given in consideration of past cohabitation, without 
any express stipulation to that effect, or without evidence 
from which it could be shown that the future cohabitation 
of the parties was one of its conditions, although in fact 
they subsequently so cohabited, it was held that the bond 
was nevertheless valid, and upon it an action could be 
maintained. Chitty on Contracts,979; Trovinger vs. Mc- 
Burney, 5 Cowen Rep. 253; Gray vs. Mathias, 5 Ves. 
286; Hall vs. Palmer, 3 Hare, 532; Brown vs. Kinsey, 81 
N. ©. 245; Greenhood on Pub. Policy, 204, 207, both in- 
clusive, and other citations in the notes thereto; Gay vs. 
Parpart, 106 U. S. 679. 

“ The test,” says Dillard, J., in delivering the opinion 
in Brown vs. Kinsey, “always is, does it appear by the con- 
tract itself, or was there any understanding of the parties, 
though not expressed, that the intercourse was to con- 
tinue ?” : 

Neither at the testator’s death, nor when the will was 
executed, could a continuance of the relations between 
Eubanks and Amanda have been contemplated, for, as 
before remarked, Eubanks was then dead. There is abso- 
lutely nothing in the case to show that the testator, as con- 
tended by the caveators, had knowledge of any illicit inter- 
course between Worthen, one of his executors, and 
Amanda, subsequent to Eubanks’ death. The circum- 
stances in proof warrant no such inference; and nothing 
beyond vague suspicion or mere conjecture could impute 
to him knowledge of the fact or a purpose on his part 
to make provision with a view to the creation of such a 
relation between these last named parties. One thing is 
certain: that there was no offspring from this intercourse 
during the life of the testator; nor is there a single fact 
in proof to charge him with knowledge of it, or to show 
that he in any way encouraged or promoted it. His will 
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certainly made no provision for the carrying on of such 
intercourse, or for the maintenance and support of any 
offspring that might result therefrom. The principal 
complaint here is, that anything which has a tendency to 
induce intercourse between persons of the white and negro 
races, is contrary to public policy, and consequently void ; 
and this conclusion is drawn from the prohibition of mar- 
riage between these races, as found in our constitution 
and laws. Illicit intercourse between persons of the same 
as well as different races is made penal by our code; as 
also intercourse between persons standing in near rela- 
tions of consanguinity or affinity to each other, whether 
that intercourse take place in consequence of prohibited 
marriage or otherwise. It is well settled that a white 
man may be guilty of fornication or adultery with a col- 
ored woman, and vice versa ; and that a white or colored 
man, if a child is begotten in consequence of such illicit 
intercourse, may be held liable for bastardy. Allen vs. 
Harris, 40 Ga. 220. Indeed, there is no difference in 
this respect between the rights and liabilities of the dif- 
ferent races. 

The 14th amendment of the constitution of the United 
States provides in express terms, that “all persons born 
or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States, and 
of the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States; nor shall any 
State deprive any person of life, liberty or property with- 
out due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.” The 
Supreme Court of the United States has decided that this 
amendment made all colored persons born in the United 
States, and subject to its jurisdiction, citizens of the 
United States and of the States in which they reside. 
16 Wall. 90, 95, 97,620; 20 Wall. 615; 92 U.S. Munroe 


et al. vs. Phillips, adm’x., 64 Ga. 32. 
v 78 28 
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Under the constitution of Georgia, section 5017 of the 
code, “All citizens of the United States, resident in this 
State, are hereby declared citizens of this State;” and it 
is made the duty of the General Assembly to enact such 
laws as will protect them in the full enjoyment of the 
rights, privileges and immunities due to such citizenship. 
And to this effect is section 44 of the code. All distinc- 
tions as to the rights pertaining to citizenship between the 
two races are abolished by this legislation and by these 
constitutional provisions. As to their civil rights, they 
stand upon the same footing. It follows, therefore, that 
whatever rights and privileges belong to a white concu- © 
bine, or to a bastard white woman and her children, under 
the laws of Georgia, belong also to a colored woman and 
her children, and that the rights of each race are con- 
trolled and governed by the same enactments or princi- 
ples of law. 

Among the rights of citizens of this State enumerated in 
section 1654 of the code, are the right to the acquisition 
and enjoyment of private property and the disposition 
thereof, the right to vote, hold office, etc. It is unques- 
tionably true that a testator, by his will, may make any 
disposition of his property, not inconsistent with the laws 
or contrary to the policy of the State. Code, §2399. And 
this accords with the general law upon this subject. Most 
persons in modern times, by that law, are deemed capable 
of taking under wills, and the exceptions as to those who 
are incapable of taking are carefully enumerated, and 
rest generally upon grounds of public policy. Upon these 
grounds alien enemies are excluded from benefits under 
wills, and so are others whose participation in such bene- 
fits could, in any sense of the word, be called immoral; if 
a will makes a devise or bequest to further or carry into 
effect some illegal purpose which the law regards as sub- 
versive of sound policy and good morals, such devise or 
bequest will be held void, and.the executor would not be 
justified in paying it. The conditions of a testamentary 





MARCH TERM, 1887. — 435 


Smith et al. ve. DuBose et al., executors. 


gift tending to separation or divorce between husband and 
wife would be treated as void; and to the same general 
principle of good morals and sound policy may be referred 
various miscellaneous restraints upon testamentary dis- 
position which local law sees fit to enforce. Thus, under 
the Louisiana code, a will made in favor of the testator’s 
concubine is treated as null and void. Gibson vs. Dooly, 
32 La. An. Rep. 959. Doubtless the local conception of 
public policy on such points is liable, in different juris- 
dictions and at different times and different epochs, to 
great variations. Decisions must greatly vary in conse- 
quence. Schouler on Wills, §§22, 23. 

There is nothing in the law of Georgia, that we have seen, 
inhibiting compensation for past illegal cohabitation be- 
ing made by a white man to a white woman; and under 
the law as it now stands, there can be nothing to prevent 
its being made by such white man to his colored para- 
mour. No arrangement for future cohabitation with a 
black or white woman would be valid in favor of the 
woman or any party deriving a benefit from it. There is 
nothing in our law prohibiting a putative father from 
making provision for his illegitimate child, or for the ille- 
gitimate offspring of such child. And even conviction of 
tréason or felony, or any lower grade of crime, works no 
corruption of blood or forfeiture of estate. Bill of Rights, 
sec. 2, par. 3, code, $5020. So that a felon or his offspring 
may take testamentary benefits under the law of this 
country. No one would contend for a single moment that 
a contract, agreement or understanding, founded upon a 
con sideration, in whole or in part, for the commencement 
or continuance of meretricious intercourse between the 
sexes, would not be directly contrary to law or public pol- 
icy and the best interests of society. 

What is public policy? And where must we look to 
find it? And in ascertaining and applying it to the trans- 
actions of life, by what rules and precautions are the courts 
to be guided? On this latter topic, it is manifest from 
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many decisions that judicial tribunals hold themselves 
bound to the observance of rules of extreme caution when 
invoked to declare a transaction void on grounds of public 
policy ; and prejudice to the public interest must clearly 
appear before a court would be warranted in pronouncing 
the transaction void on this account. 

In Richmond vs. Dubuque and Sioux City Railroad Co., 
26 Iowa, 190, 202, it is said that “the power of courts to 
declare a contract void for being in contravention of sound 
public policy is a very delicate and undefined power, and, 
like the power to declare a statute unconstitutional, should 
be exercised only in cases free from doubt.” 

After laying down, in terms somewhat different, the 
same general rule,.it was said by Howe, J., of the Su- 
preme Court of Wisconsin, in pronouncing the judgment 
of the court in Kellogg vs. Larkin, 56 Am. Decis. 164, 
168: “He is the safest magistrate who is more watchful 
over the rights of the individual than over the convenience 
of the public, as that is the best government which guards 
more vigilantly the freedom of the subject than the rights 
of the State.” 

So in Swann vs. Swann, recently determined in the 
United States Circuit Court for the Eastern District of Ar- 
kansas, 21 Federal Rep. 699, it was said by Caldwell, J., 
delivering the opinion: ‘“ No court ought to refuse its aid 
to enforce a contract on doubtful or uncertain grounds. 
The burden is on the defendant to show that its enforce- 
ment would be in violation of the settled public policy of 
the State, or injurious to the morals of itspeople. Vague 
surmises and flippant assertions as to what is the public 
policy of the State, or what would be shocking to the 
moral sense of its people, are not to be indulged in.” 

In the leading case of Richardson vs. Mellish, 2 Bing. 
229 (9 Eng. C. L. Rep. 557), the observance of the rule 
as thus limited is strongly upheld and rigidly enforced by 
the whole court. Each of the judges presiding in that 
case delivered separate opinions, though they all con- 
curred in the result. 
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Best, C. J., says: ‘We have heard much of this being 
a contravention of public policy, and that on that ground 
it cannot be supported. I am not much disposed to yield 
to arguments of public policy ; I think the courts of West- 
minster Hall (speaking with deference, as an humble in- 
dividual like myself ought to speak, of the judgments of 
those who have gone before me) have gone much 
farther than they were warranted in going in questions of 
policy ; they have taken on themselves, sometimes, to de- 
cide doubtful questions of policy, and they are always in 
danger of so doing, because courts of law look only at the 
particular case, and have not the means of bringing before 
them all those considerations which ought to enter into 
the judgment of those who decide on questions of policy. 
I therefore say it is not a doubtful matter of policy that 
will decide this, or that will prevent the party from re- 
covering ; if once you bring it to that, the plaintiff is 
entitled to recover; and let that doubtful question of 
policy be settled by that high tribunal, namely, the legis- 
lature, which has the means of bringing before it all the 
considerations that bear on the question, and can settle it 
on its true and broad principles. I admit that if it can 
be clearly put upon the contravention of publi: policy, 
the plaintiff cannot succeed; but it must be unquestion- 
able—there must be no doubt; looking at all the facts of 
this case, I can see no unquestioned principle of policy 
that stands in the way of the plaintiff to prevent him re- 
covering in this action.” Oriticising and explaining two 
cases (Card vs. Hope, 2 B. & O. 661, and Blanchard vs. 
Preston, 8 T. R.81), which were relied on a8 opposed to 
this rule, the learned Chief Justice admits that in one 
of the cases there are expressions used by Chief Justice 
Abbott which seem to bear upon the present case. “But,” 
he says, “the expressions of every judge must be taken 
with reference to the case on which he decides, otherwise 
the law will get into extreme confusion. That is what we 
are to look atin all cases. The manner in which he is 
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arguing is not the thing; itis the principle he is deciding. 
If ever I could have imagined it could have been ex- 
tended to such a case as this, 1 would have protested 
against, though I could not have prevented, the decision. 
I would in my place have protested against it, for I should 
have seen the injustice and confusion to which such a 
doctrine would have been liable to be extended. I am 
quite satisfied that not one of the learned judges who de- 
cided that case ever conceived that its authority could be 
pressed to the extent to which it has been pressed in this 
case.” 

His colleague, Park, J., refers to those cases for the prin- 
ciples they determine, and not for their facts. He concurs, © 
as far as necessary, in the respective judgments rendered 
in them, and says: “The judgment given by my Lord 
Chief Justice Abbott was very elaborate; but though I 
concur with the judgment in that case, I am by no means 
prepared to agree with every dictum in that judgment. 
Iam quite satisfied that the reference to general policy in 
that case by my Lord Chief Justice Abbott was going 
further than was absolutely necessary, and I think there 
is nothing here to show illegality.” 

Sir James Burrough, the other judge, said: “The next 
point is that it is legal. Iam of opinion that on the face 
of this count there is no illegality. If it be illegal, it 
must be illegal either on the ground that it is against pub- 
lic policy, or against some particular law. I, for one, pro- 
test, as my lord has done, against arguing too strongly upon 
public policy ; itis a very unruly horse, and when once you 
get astride it, you never know where it will carry you. It 
may lead you from the sound law. It is never argued at all 
but when other points fail.” Further on in his opinion, 
he says: “As tothe point of public policy, a great deal 
has been said, many cases have been mentioned, and in 
Blatchford vs. Preston, a great number of general phrases 
were made use of by the learned judge. But you ought 
not to govern courts of justice by general expressions used 
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in the administration of the law. They may haye some 
weight, but they ought not to govern; you must look to 
what the point of decision was.” 

In Walsh vs. Fussell, 6 Bingham, 169 (19 Eng. Com. 
Law Rep. 83), Lord Chief Justice Tindal, in pronouncing 
judgment, said: “It is not contended that the covenant 
was illegal on the ground of the breach of any direct rule 
of law, or the direct violation of any statute; and we think 
to hold it to be void on the ground of its impolicy or in- 
convenience, we ought to be clearly satisfied that the per- 
formance of it would be necessarily attended with 
injury or inconvenience to the public.” 

In order to ascertain whether the provisions of Girard’s 
will,—because they excluded ecclesiastics, missionaries 
and ministers of any sect from holding or exercising any 
station or duty in the college thereby founded, and limited 
the instructions to be given to the student to pure morali- 
ty and general benevolence and the love of truth, sobrie- 
ty and industry, thus excluding by implication all instruc- 
tion in the Christian religion—were in contravention of 
the public policy of the State, the Supreme Court of the 
United States held that they were not at liberty to 
travel out of the record to ascertain what were the private 
religious opinions of the testator, nor to consider whether 
the scheme of education by him prescribed was such as 
they themselves should approve, or as was best adapted to 
accomplish the great aims and ends of education; nor 
could they look to the general consideration of the sup- 
posed interest and policy of the Stateof Pennsylvania on 
the subject, beyond what its constitution and laws and 
judicial decisions made known to them. Consequently 
they held that the question as to what is the public policy 
of the State, and what is contrary to it, if inquired into 
beyond these limits, would be found to be one of great 
vagueness and uncertainty, and to involve discussions 
which scarcely come within the range ef the judicial duty 
and functions, and upon which men may and will “com- 
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plexionally differ.” They therefore disclaimed any right 
to enter*upon such examinations beyond what the State 
constitution, laws and decisions necessarily brought before 
them. Vidal e¢ al. vs. Girard’s executors, 2 How. 127, 
197 et seq. 

Such was the view taken by Starnes, J., and Benning, 
J.,in Adams, guardian, vs. Bass, ex’r, 18 Ga. 144 et seq., 
and 154 et seg.,as to what constitutes public policy, and 
the sources from which the rules on that subject are to be 
derived. 

We cannot think that the judge erred in refusing to 
charge the jury that, if they believed from the evidence 
that the will sought to be propounded was contrary to the 
policy of the State of Georgia, then they would be au- 
thorized to find against it. As to what constitutes public 
policy, and as to what contravenes it, is not a question of 
fact for the jury, but is a question of law to be determined 
by the court. Any other rule than this would lead to 
confusion and injustice, and instead of settling, would go 
far to unsettle, the law upon this subject. 

In Pierce e¢ al. vs. Randolph e¢ a/., 12 Texas Rep. 290, 
Chief Justice Hemphill, as the organ of the court, says: 
“ But it seems that a new rule has been discovered by 
which to test the validity of contracts, and that is, the 
' belief of the jury with regard to their tendency to immor- 
ality and breaches of the peace; and this even where such 
contracts have been declared by the courts of last resort 
to be valid in law, and to have all the force and efficacy 
which the law can impart to any contract. No doctrine 
more subversive of law and of private and public rights could 
have been devised. In fact, it sets them afloat upon pub- 
lic sentiment, to fluctuate and rise and fall with the ebb 
and flow of popular opinion, and when brought to trial, to 
succeed or fail, not according to the established rules of 
law, but upon the belief, the private opinions, or, in other 
words, the whims and caprices, of the juries before whom 
they were presented. The most sacred rights, those most 
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cherished by the law, might be frustrated and defeated 
without any regard to law; a justice of the peace with his 
jury migkt deem them against morals, good order or pub- 
lic policy.” And after giving some striking instances of 
the dangerous tendency of such a practice, he continues: 
“It is the duty of both judges and juries to decide on 
rights according to the laws of the land, and not on their 
belief as to what ought to be law. Their office is not leg- 
islative; it is judicial; it is to administer the law as they 
find it, and nct to exalt their own belief or notions above 
the law, and follow them as a higher code by which the 
rights of the community are to be regulated and con- 
trolled.” 

Tried by these rules, we cannot say that Dickson’s will 
is unquestionably and beyond a doubt against public policy. 
We know of no constitutional provision or statute or any 
decision of our courts, nor are we aware of any principle 
of the common law, which holds it to be immoral or wrong 
for the putative father to make provision for his illegiti- 
mate child, whether that child be white or colored; or for 
the illegitimate offspring of such child, whatever the com- 
plexion of such offspring may be; or for any one who has 
lived in violation of the public law and thereby become 
a criminal, either to a greater or less extent, unless that 
provision is the result of a previous understanding that led 
- to the commission of the offence and induced a breach of 
the law and sound public policy of the State. 

We have seen that such an understanding is not to be 
lightly inferred from facts and circumstances of doubtful 
import and meaning, or which may admit of different con- 
structions, one consistent with and the other opposed to 
unquestioned policy. The legislature has not seen fit to 
declare that the tendency of such provisions would be pro- 
motive of immorality, and would induce the formation and 
continuance of such illicit cohabitation, and for that 
reason, to prohibit them, as has been done by the provision 
cited from the code of Louisiana. Whether such inhibi- 
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tion would be good or bad policy, is not for us to deter- 
mine. The question isone upon which there has existed, 
and still exists, a contrariety of opinion, as will be seen by 
what was said by Lumpkin, J., in the case of Beall vs. 
Beall, cited above. And this being the case, its solution 
is entirely beyond the scope and functions of the judicial 
department of the government. If judges would avoid un- 
certainty and fluctuations in the administration of the law, 
and render it uniform and consistent, they should follow 
the admirable advice given by Lord Chancellor Bacon to 
a magistrate whom he was about to swear into office, 
“Look to your books for the law, and not to your brain.” 
Above all, they should not give themselves up to the 
guidance and direction of their feelings and sentiments, 
for this would unquestionably lead to excessive irregu- 
larity, fluctuations and doubt. They would then realize 
that the fame which follows is better than that which goes 
before, and would avoid the supreme folly of mistaking 
the plaudits and shouts of the multitude of their cotempo- 
raries for the trumpet of fame. Loyalty to the law and 
rigid adherence to the rules it prescribes, is to the en- 
lightened magistrate the plain path of duty, and in pur- 
suing it he can fall into no error nor run into any kind of 
danger. 

2. The next material question for consideration is based 
upon the ground that the will was procured by the fraud 
of Julia and Amanda in inducing David Dickson to be- 
lieve that Amanda was his child, when she was not, and 
that her sons were the sons of Eubanks, when they were 
not. Among other instructions to the jury, the following 
appear in the general charge of the court: “If the testator 
was not deceived or misled in any way by the statements 
or conduct of another or others, then the paper should 
not be set aside for fraud.” 

Again, “It is alleged that Amanda and Julia Dickson, 

‘or one of them, exercised undue influence over David: 
Dickson’s mind, and that they deceived and misled him 
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by making false and fraudulent representations to him 
concerning the paternity of Amanda and of her children, 
and thereby procured and induced him to make and exe- 
cute this paper as his will. It is incumbent on the cave- 
ators to make these allegations appear by testimony, 
before you would be authorized to say that they are true. 
If the allegations as to the conduct of Amanda and Julia, 
which I have mentioned to you, have been established to 
your satisfaction by credible testimony, either circum- 
stantial or direct, you should act upon the same under the 
rules given you in charge.” 

At the request of the caveators, this charge was given: 
“If the will, or parts of the same, be the result of fraudu- 
ulent practices upon either the fears or affections or sym- 
pathies of testator, then it, or the parts so produced, 
should be pronounced void. You are the sole judges of 
whether any such fraudulent practices have been shown 
by the evidence, or are fairly inferable therefrom. The 
court intimates no opinion on that subject.” 

“A will procured by misrepresentations or fraud of any 
kind to the injury of the heirs at law, is void. 

“If the jury believe from the evidence that the legacy 
to Amanda Dickson and her children in this will consti- 
tutes part of one testamentary scheme, and that all the 
other legacies were intended to be parts of that one testa- 
mentary scheme, and if the jury further believe that the 
said legacy was procured by fraud, misrepresentation, or 
undue influence exercised by Julia or Amanda, or both, 
then the jury would be authorized to find against the val- 
idity of the whole will. 

“Tf the jury believe from the evidence that David Dick- 
son made this will under the impression that Amanda was 
his natural child, and if they believe that the will, or so 
much thereof as relates to Amanda and her children, was 
induced solely by that belief; if they further believe from 
the evidence that Amanda was not his child; then they 
would be authorized to set aside and declare void so much 
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of said will as relates to said Amanda.and her children.” 
The court also charged, at the request of the propound. 
ers, “Fraud is never presumed; it must be proved, either 
by facts or circumstances. Before the will can be set 
aside for misrepresentations, it must appear that the mis- 
representations were made, proved to be false, made in 
had faith for the purpose of procuring the will.” 

To the latter portion of this charge various errors are 
assigned and are set forth in the 14th ground of the mo- 
tion for new trial as follows : 

(1) It was error to so speak of setting aside the will, or 
of a subsisting will, when the question was whether the 
paper propounded was a legal will; (2) it was error to 
say such representations, if false, must be made in bad 
faith if made to procure the will, and in saying that if 
false and in bad faith, they must have been for the purpose 
of procuring that will; (3) if in bad faith and false, they 
did procure the will; the purpose of the misrepresenta- 
tions was immaterial; and it ignored the ground of mis- 
take of fact in this caveat, as applied to which it was error. 

Our analysis of this charge is, that the paper propounded 
as a will cannot be set aside for alleged misrepresentations, 
unless it appear from the evidence that such representa- 
tions were proved to be false ; that they were made in bad 
faith and for the purpose of procuring the paper pro- 
pounded asa will. Standing alone, the latter clause in this 
charge would, we think, be error, and subject to the crit- 
icism made uponit. The issue actually presented was, 
that the representations were false, with whatever view 
or purpose they may have been made; and if they had 
the effect of procuring the will, whether they were made 
with that object or not, it would be quite immaterial, if 
they were false and they had the effect of procuring the 
paper propounded.as a will; whether made for that pur- 
pose or not, the will shouid have been set aside; but taken 

in connection with other parts of the charge, especially 
those portions hereinbefore set out, we are unable to con- 
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clude that the charge contravened or modified this view, 
or that the language of the court admits of such re- 
stricted signification as has been attributed toit. We think 
it altogether probable that the jury could not have been 
misled or confused by the use of the terms employed, 
and induced to believe that the said representations must 
have been made with the design to procure the will. In- 
deed, they were expressly charged, at the request of cave- 
ators’ counsel, “if they believed from the evidence that 
David Dickson made this will under the impression that 
Amanda was his natural child, and if that will, or so much 
thereof as relates to Amanda and her children, was in- 
duced solely by that belief, and they further believe from 
the evidence that Amanda was not his child, then they 
would be- authorized to set aside and declare void so much 
of said will as relates to Amanda and her ehildren.” This 
and other charges given would seem tu render the excep- 
tion to the portion of the charge in question nugatory 
and groundless. Besides, there is no allegation in this 
motion for new trial that the finding of the jury upon this 
point was contrary to evidence. All objections to the ver- 
dict on this ground seem to have been waived; and had 
they not been so waived, we are satisfied, from the over- 
whelming preponderance of the testimony, that Amanda 
was the natural child of David Dickson, and he could not 
have acted under any mistake as to that fact in the execu- 
tion of his will; there is hardly a suspicion raised in the 
proof that Amanda’s children were not the sons of Eu- 
banks. So this ground of the motion does not appear, as 
whole or as to its separate parts, to rest upon any solid 
foundation. It is barely possible, though not at all proba- 
ble, that Amanda may have been the child of another 
than David Dickson. There is scarcely a possibility that 
her children could have had any father other than Eu- 
banks. 

3. The remaining ground of the motion for new trial to 
be considered is as to the influence exerted over David 
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Dickson by Amanda or her mother, and which induced him 
to make this will. Apart from the representations as to the 
paternity of Amanda and that of her children, we are un- 
able to ascertain that any effort was made by either of 
these parties or others to exert any influence over the tes- 
tator, nor is it made clear that he was subject to such in- 
fluence, or that his will was so weak and his purpose so 
infirm as to justify the belief that either could have been 
controlled or overcome in that manner. 

4, As to the remaining grounds of the motion for new 
trial, we feel satisfied that they are destitute of any such 
merit as would authorize us in interposing to set aside this 
will. Indeed, we cannot say that there was error either 
in selecting the jury from the panel of the grand jury or 
in drawing and summoning that panel, or in the reception 
or rejection of testimony, etc., or in the assignments of 
error to the various charges as given or refused of which 
complaint was made, or in the rules laid down for judging 
of the credibility of certain witnesses who testified in the 
case, or lastly, in refusing to hold Turner and Middlebrooks, 
two of the jurors who tried the case, to be biased or preju- 
diced. They do not appear to have been operated on by 
outside and improper influences, and for that reason to 
have been incompetent and disqualified to sit as jurymen. 

From aught that appears to the contrary, the trial was 
fair, and under our view of the law, would not probably 
result differently upon another hearing. We repeat that 
we are satisfied that if any error existed at all in the vari- 
ous rulings and charges of the court, it was immateral. 
Judgment affirmed. 




































FRANKLIN et al. vs. WOLF. 


Where, upon the filing of a bill in equity and before the first term of 
the court thereafter, a temporary injunction was granted and a 
temporary receiver appointed, but upon motion of the defendants, 
the receiver was discharged upon the giving of bond by the de- 


MARCH TERM, 1887. 447 
Franklin e¢ al. ve. Wolf. 


fendants, conditioned to pay the complainant the condemnation 
money in the case; and where, also before the first term of the 
court, the chancellor required the complainant to answer for any 
damages that the defendants might incur by reason of the institu- 
tion of the suit; these proceedings were merely preliminary or 
ancillary to the main cause of action, and did not amount to 
such a trial of the case as would prevent the complainant, who 
was 2 non-resident, from proceeding at the first term of the court, 
before any trial of the case had been entered on, to remove it to 
the Circuit Court of the United States. 


March 28, 1887. 


Removal of Causes. United States Courts. Before 
Judge Ronzy. Richmond Superior Court. October Ad- 
journed Term, 1886. 


Reported in the decision. 
J. S. & W. T. Davinson, for plaintiffs in error 
Frank H. Miter, for defendant. 

BLANDFORD, Justice. 


In this case, Abraham Wolf exhibited his bill against 
Henry Franklin and S. H. Myers, of the county of Rich- 
mond, and Siegfried Schwarzweiss, of the county of Burke, 
in the State of Georgia; said Wolf alleged to be a citizen 
of the State of New York. The bill alleged that Schwarz- 
weiss was indebted to Wolf for a large sum of money, to- 
wit, $20,000, and that said Schwarzweiss had executed a 
certain mortgage (a copy of which is exhibited to the bill), 
as security for the money, for a stock of goods in the town 
of Waynesboro, Burke county, of the value of $20,000. 
It further alleged that Franklin, subsequent to the mort- 
gage of Wolf, and after Wolf’s mortgage had become of 
record, also took a mortgage upon the same stock of goods 
from Schwarzweiss; that Franklin afterwards purchased 
this stock of goods from Schwarzweiss, and agreed to pay 
the mortgage of Wolf, and did pay upon it some $2,500; 
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that Franklin had disposed of his property, in order to 
defeat this claim of Wolf and other creditors, to a man 
named Myers; and it alleged that this was a fraud upon 
the creditors of Franklin. The bill prayed for an injunc- 
tion to restrain the parties from disposing of this stock of 
goods, and that Franklin and Myers be enjoined from dis- 
posing of the property Franklin turned over to Myers; 
and also prayed for the appointment of a receiver. Be- 
fore the first term of the court, the chancellor appointed 
a temporary receiver, and also issued a temporary injunc- 
tion. Upon motion of the defendants, the receiver was 
discharged by the court, on the defendants’ giving bond, 
payable to the complainant, conditioned to pay the con- 
demnation money in the case; and subsequently, before 
the first term of the court, the chancellor also required the 
complainant, Wolf, to give a bond, payable to the defend- 
ants, to answer for any damages they might incur by 
reason of the institution of that suit. 

The defendants also filed a general demurrer to the bill 
and demurred to it specially. This was done before the 
first term of the court. Atthe first term ofthe court, before 
the trial of the case had been entered into, and before it 
was <0 be tried finally upon its merits, Wolf filed his pe- 
tition to remove the case to the Circuit Court of the United 
States for the Southern District of Georgia, and tendered 
his bond, which was approved by the court. This appli- 
cation to remove was resisted by the defendants, and the 
order of the court allowing the removal is excepted to. 

It is contended by the plaintiffs in error here that the 
case was in such a condition at the time of the applica- 
tion to remove it to the United States court, that the’ 
complainant, Wolf, was not entitled to have the same re- 
moved ; in other -words, he says there had been, to some 
extent, atrial of thecase. In this view we do not concur. 
We think the removal wasin time, under the act of March 
3, 1875, an act to regulate the removal of causes from 
State courts to the United States courts, in cases where 
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the plaintiffs or defendants are citizens of different States. 
This act provides that the application shall be made at 
or before the term at which the case could be first tried, 
and before the trial of it. It would seem that this act 
would require an election to be made at the first term at 
which, under the law, the case was triable upon its merits, 
and before the trial had been entered upon. We think 
that the proceedings which were heard by the court in 
this case, and the granting of this injunction, appointment 
of receiver, and other acts entered into, were merely pre- 
liminary or ancillary to the main cause of action. The 
object of the appointment of the receiver was to maintain 
the stutus quo. There was no decision upon the merits. 
{It was not intended to be a trial of the case, and was not 
a trial of any of the issues that could be formed upon the 
bill of the complainant. 

For these reasons we affirm the judgment of the court 
below. 


Tue ContInentaL NATIONAL BANK et av. vs. Fousom.* 


1, Where a national bank of the State of New York desired to begin 
proceedings against a person residing in Fulton county, Georgia, 
and for that purpose gave a bond to pay all damages which the 
defendant might sustain and all costs that might be incurred by 
him in consequence of suing out an attachment, in the event the 
plaintiff should fail to recover in the case (the surety on the bond 
being a resident of Fulton county), and thereupon obtained an at- 
tachment returnable to the city court of Atlanta, in accordance 
with the statute, that court had jurisdiction of a suit subsequent- 
ly brought against the principal and surety on the bond to recover 
damages arising from the suing out of such attachment. 

(a) Section 5136, par. 4, of the Revised Statutes of the United States, 
is not repealed or modified by the amendment to section 5198, nor 
is there conflict between the two sections, but each may have full 
operation without interfering with the other, except so far as 


*This case was argued at the last term before a full bench, before the death of 
Chief Justice Jackson, who prepared a portion of the opinion, and it was com- 
pleted by Justice Hall, 

v 78-29 
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suits to recover on account of charges of excessive interest are 
concerned. 

(b) The act of congress of July 13, 1882 (Acts 1st session 46th Con- 
gress, p. 163), covers the case and confers jurisdiction. 

2. Where a national bank, located in a foreign State, desired to obtain 
process of attachment in Georgia, and as a condition precedent to 
the issuing of the writ, gave bond as required by the law of this 
State, and thereupon the writ issued in its favor, §3354 of the 
code, which provides that, in a suit on the attachment bond, if 
the principal be a non-resident, it shall be sufficient to serve a 
copy of the petition and process on the security, and the action 
may thereupon proceed against both principal and security, be- 
came a part of the bond as fully as if expressly incorporated there- 
in, and in a subsequent suit on such bond, service on the security 
was sufficient. The proceeding under §3354 of the code is by due 
process of law; nor does that section conflict with the 14th amend- 
ment to the constitution of the United States. 


May 4, 1887. 


Jurisdiction. Banks. Attachment. Bonds. Service. 
Constitutional Law. Before Judge Van Epps. City Court 
of Atlanta. December Term, 1885. 


Reported in the decision. 
Mynatt & Howett, for plaintiffs in error. 


E. N. Broytes; R. Arnotp; F. A. ARNoxD, for defend- 
ant. 


Hatt, Justice. 


Folsom sued the Continental National Bank and Camp- 
bell Wallace on an attachment bond, which is as follows: 


“‘GrorGiA, Fulton County. 

“We, the Continental National Bank, of New York, principal, 
and security, acknowledge ourselves bound unto 
L. B. Folsom in the sum of fifteen hundred dollars, subject to the 
following conditions : 

‘That the said Continental National Bank, of New York, princi- 
pal, is seeking an attachment against the said L. B. Folsom, which is 
now about to be sued out, returnable to the June term, 1881, city 
court of the city of Atlanta, district and county aforesaid. 
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‘‘Now if the said bank, principal, shall pay all damages that the 
said L. B. Folsom may sustain, and also all costs that may be incur- 
red by him in consequence of suing out such attachment, in the 
event that the said plaintiff shall fail to recover in said case, then 
this bond to be void. 


‘*Executed in presence of ConTINENTAL NATIONAL Bank, [L.8.] 
C. D. Woopson, Notary Public, of New York, by G. A. Howe 1, 
Fulton county, Georgia. This its attorney at law. 
15th day of December, 1879. CAMPBELL WALLACE, [L.s.]’’ 

The defendant filed a plea to the jurisdiction to the 
effect that it is a national bank of the United States, 
having its being and doing business under a charter granted 
pursuant to act of congress, and by virtue thereof is not 
liable to suit anywhere except in the courts of the United 
States, within the district where established, and in the 
State and municipal courts therein having jurisdiction in 
similar cases, and that it is not located in the State of 
Georgia and county of Fulton, but in the State of New 
York and the city and county of New York. Afterwards 
the plea was amended to the effect that the said bank had 
not been served with process or otherwise in said case, 
“unless service on said defendant, Campbell Wallace, as 
security, as set out in the declaration in said case, under 
section 3354 of the code of Georgia, be held to be legal 
service on this defendant, which this defendant denies and 
says that said section of the code is unconstitutional, and 
the pretended service on this defendant is illegal.” 

The plea and amended plea were both stricken on de- 
murrer and the jurisdiction retained, and error is assigned 
on that judgment. So that the first question made by this 
record is whether, on an attachment bond, given by the 
plaintiff in attachment with local surety thereon, given as 
a condition precedent to his procuring the writ of attach- 
ment under the statutes of this State, it cannot be sued 
for damages incurred by breach of the bond in the courts 
of this State, but must be sued thereon within the State 
and county where it is located to do business; or, in other 
words, whether the laws of the United States restrict the 
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jurisdiction wherein the national banks created under 
them can be sued, to courts within the States and districts 
where they are severally located, in a case where the bank 
sought the forum or venue to bring a suit itself, and in 
order to sue there, voluntarily gave a bond as a condition 
precedent to bringing that suit and broke that bond and is 
sued for that breach. 

The second question is, whether service upon it by serv- 
ing its surety within the State, provided by the statutes of, 
the State in such cases, is legal service upon the bank in 
such a suit for breach of the bond brought against princi- 
pal and surety under the constitution of the State? 

The first question depends entirely upon a construction 
of the statutes of the United States relating to these na- 
tional banks in respect to the courts wherein they may be 
sued. In the revised statutes, section 5136, paragraph 
fourth, it is declared that they have power “ to sue and be 
sued, complain and defend, in any court of law and equity 
as fully as natural persons.” This section is nowhere 
altered and in no particular amended by any addition to 
itself in any subsequent legislation of congress; but there 
is an addition, by way of amendment to section 5198, that 
reads as follows: “That suits, actions and proceedings 
against any association under this title may be had in any 
circuit, district or territorial court of the United States 
held within the district in which such association may be 
established, or in any State, county or municipal court in 
the county or city in which said association is located hav- 
ing jurisdiction in similar cases.” 2d Ed. Rev. Statutes U. 
S. section 5198; Supp. to Rev. Stat. page 141. If this 
amendment of the 18th of February, 1875, had been de- 
signed to change the jurisdiction given by section 5136 to 
all courts as fully as those courts have jurisdiction over 
natural persons, and. to confine it to particular territory or 
locality in all cases of grievance whatsoever by these banks, 
the question suggests itself, why was it annexed as an 
amendment to section 5198, and not to the jurisdictional 
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section of 5136? Section 5198 treats only of interest be- 
yond that allowed these banks, and provides for the recov- 
ery by the person from whom such interest is exacted of 
twice the entire interest paid. So that, as amended, the 
section as it now reads would make it apply to suits for 
the recovery of the forfeiture of double the interest paid 
where usury is exacted, and would confine the change of 
jurisdiction granted in section 5136 to those suits and no 
others. The words, “ under this title,” may well be con- 
strued to describe the sort of association, that is as descrip- 
tio persone ; and the words, “in similar cases,” may be 
construed as referring to cases like those indicated in this 
section 5198. Why appended to section 5198 and not to 
5136 of the revised statutes, unless restricted to suits with- 
in section 5198 ? 

Reference to the act itself, chapter 80, page 316 of vol. 
18, part 3, of U.S. statutes at large, will make the 
point much stronger. The act is entitled “An act to cor- 
rect errors and to supply omissions in the Revised 
Statutes of the United States ;” and it amends the sections 
of the entire code known as the revised statutes, severally, 
section by section, beginning with section 65 of that code, 
and ending with 5515, and it enacts that each section is 
amended in a particular way; and when section 5198 of 
the revised statutes is reached, the language used is the 
following: ‘Section five thousand one hundred and 
ninety-eight is amended by adding thereto the following: 
That suits, actions and proceedings against any associa- 
tion under this title may be had in any circuit, district or 
territorial court of the United States, held within the dis- 
trict in which such association may be established, or in 
any State, county or municipal court in the county or city 
in which said association is located, having jurisdiction in 
similar cases.” The amendment is of this section, none 
other, so far as appears from the words of the act, and it 
seems to us should be restricted to cases arising under 
the section so amended. The section giving jurisdiction 
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generally is untouched in words by this amendment, and 
the question is, shall the jurisdiction, broad as that of 
natural persons, granted in sec. 5136, be totally changed 
in all cases by an amendment of a section that treats only 
of one class of cases? Arethere any words in the amend- 
ment that necessarily imply the repeal of the grant by 
section 5136 of the jurisdiction of all courts, Federal and 
State, by this amendment of a single section, not on the 
subject of jurisdiction at all, but on one class of suits—for 
the recovery of usurious penalties? We cannot so see, 
nor would we so construe the amendment to section 5198, 
unless we are controlled by some decision of the Supreme 
Court of the United States thereon. 

In Carey vs. Adams, 102 U.S. p. 65, that court does ap- 
pear to have given it a broader construction, and to ex- 
tend the scope of this amendment to transitory actions 
generally, and not to confine it to actions for usurious 
penalties. The Chief Justice, in delivering the opinion, 
says: “The Federal question in this case is, whether a 
national bank can be sued in a State court, in a local ac- 
tion, in any other county or city than that where the bank — 
is located.” So it would appear that the mind of the court 
was upon the single point, whether a local action could be 
maintained upon section 5198. It is strongly intimated 
arguendo that transitory actions cannot be brought, ex- 
cept as provided in this amendment; for it is said that 
“by section 5198, rev. stat., it is provided that ‘suits, ac- 
tions and proceedings against any association under this 
title (The National Bank) may be had’ ;” etc., and then it 
is added, “‘this, we think, relates to transitory actions only, 
and not to such actions as are by law local in their charac- 
ter,” thereby implying that it does relate to all transitory 
actions. 

Then the court in that case, through the Chief Justice, 
goes on to argue that the case pending is local, and could 
be brought against the bank in a State court in Louisiana, 
because it related to property in the parish of La Fouche’, 
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which had been sold under process of a State court, and 
the proceeds were for distribution there, and the question 
was a conflict of privileges among creditors. The mind of 
the court was never directed to the fact that this restric- 
tion of jurisdiction, as given by section 5136, was by an 
amendment of section 5198 alone, and not by amendment 
of the jurisdictional section, 5136. It is construed as if it 
had always been a part of that section, made cotempo- 
raneously with section 5136. 

The principle there decided, however, is clearly that 
section 5198, as it now stands, does not apply to local 
actions at all, and therefore that it cannot be construed as 
taking away the general grant in toto, because it distinctly 
excepts that large class of cases in rem, and not only those, 
but all relating thereto touching the proceeds of property 
and proceedings .against the bank as defendant to issues 
made thereon. There is no exception of local actions at 
all in the amendment. It covers “suits, actions and pro- 
ceedings” without exception, and in Carey vs. Adams, the 
court held that it did not necessarily embrace all, and 
thereby declared it not to be law as respects some actions, 
suits and proceedings, and in that particular proceeding 
against the bank that it did not apply, because it would 
be wholly unreasonable if applied to suits, that from their 
nature could be better tried as a natural person under 
the 5136th section of the revised statutes than under this 
amendment to section 5198. And it might well be so de- 
cided, because the amendment is not imperative. The 
word “may” and not “must” is used in section 5198 as 
amended. If held to repeal section 5136, and to annul 
the jurisdiction therein given, certainly no such doubtful 
word as may would have been used, but the unmistakable 
must would have been employed in its stead. Further, 
the amendment would have expressed exclusive jurisdic- 
tion in the courts named in the amendment, had it been 
intended to embrace all cases, and to exclude all courts 
except those named. See section 629 of the revised 
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statutes, paragraphs 10 and 11, where original but not ex- 
clusive jurisdiction is granted under title Judiciary, chap. 
7, and section 711 e¢ seg., where exclusive jurisdiction is 
granted. In the one the words used are, “shall be ex- 
clusive of the courts of the several States”; in the other, 
“shall have original jurisdiction,” are the words used, which 
do not give jurisdiction exclusive of State courts, because 
words saying so beyond cavil are not used. The word 
“may,” being merely permissive, cannot possibly be con- 
strued to mean that exclusive jurisdiction was meant in 
this amendment, but concurrent only. 93 U.S. R. 130; 52 
N. Y. 96, 98, 101, 105 to 109; 81 N. Y. 385, 391; 188. C.31; 
3 Woods, 21, 24, 25; 1 Wheat. 1. Where Congress means 
exclusive jurisdiction, it says so, and the citations above, 
from the revised statutes and from the courts, would seem 
to make it apparent. Certain it is that the courts named 
in this amendment of 5198 have not exclusive jurisdiction 
of all cases against these banks, for the construction put 
upon it,in a case made ona local action or suit or proceed- 
ing in a State court of Louisiana, took that case, Carey vs. 
Adams, and all cases local in character without their ex- 
clusive jurisdiction, and gave coucurrent jurisdiction to 
the State courts having jurisdiction of natural persons in 
such cases, thus breaking the force of the amendment as 
it reads, and taking without its operation all local actions, 
and giving jurisdiction to other courts certainly concur- 
rent, in some cases necessarily exclusive even, of the 
courts named in the amendment, 

The case now before us is local, and so local that the 
only court upon earth that can try it upon the bond 
sued against this bank and its surety is the court in Geor- 
gia, in the county of Fulton. The bank began the litiga- 
tion by the seizure of Folsom’s property—real estate in 
Atlanta—by attachment under a local statute of this State. 
It had sued Folsom as surety for Hape on a promissory 
note, and pending that suit attached the property of Fol- 
som by levy upon several city lots, under sections 3297, 
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3297(a) and following section, of the code, and in order 
to attach—to procure the writ—as a condition precedent 
thereto by the statute allowing it to attach, it gave the 
bond sued on, with Campbell Wallace, of the city of At- 
lanta and State of Georgia and county of Fulton, as 
surety on the bond. Code, §§3297(a) and 3266. These sec- 
tions require the bond to be given before the writ can 
issue; the language in 3266, which is the general law of 
attachment, being that “the party seeking the attach- 
ment, before the same issues, shall also give bond with good 
security in an amount,” etc. ; and in 3297(a), which is in 
special cases against fraudulent debtors as in this case, the 
language “and in all cases where an attachment is sought 
against the fradulent debtor, the officer issuing the same 
shall require bond and security of the applicant for at- 
tachment, as in other cases of attachment.” 

For the reasons above stated by the late Chief Justice, 
we are of opinion that §5136 was neither repealed nor 
modified by §5198 of the revised statutes. There is no 
conflict between the two sections, but each may have full 
operation without interfering with the other, except so 
far as suits for the recovery of excessive interest are con- 
cerned. 

Be this as it may, since the foregoing part of this opin- 
ion was agreed upon by the court and written by the late 
Chief Justice, our attention has been called to the proviso 
contained in section 4 of an act of Congress, approved 
July 12, 1882, entitled “An act to establish national bank- 
ing associations, to extend their corporate existence, and 
for other purposes.” The proviso designates the county in 
which suits by and against such banking associations are 
cognizable, and regulates the terms upon which the juris- 
diction attaches. Itisin the following words: “That the 
jurisdiction for suits hereafter brought by or against any 
association established under any law providing for na- 
tional banking associations, except suits between them and 
the United States, or its officers and agents, shall be the 
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same as, and not other than, the jurisdiction for suits by 
or against banks not organized under any law of the 
United States, which do or might do banking business, 
where such national banking associations may be doing bus- 
iness when such suits may be begun. And all laws and parts 
of laws of the United States inconsistent with this proviso 
be, and the same are hereby, repealed.” (Acts 1st session 
47th Congress U. S. 1882, p. 163.) 

This act was of force at the commencement of the pres- 
ent suit, and by its terms made this banking association 
subject to the jurisdiction of our courts, if a local banking 
institution of the State and city of New York, where it is 
located and doing business, would, under similar circum- 
stances, have been subject to their jurisdictions. It has, 
as we think, been demonstrated that a non-resident artifi- 
cial person, seeking the aid of our State tribunals to en- 
force demands due to such a person by resorting to the 
process it did in this case, would voluntarily bring itself 
within this jurisdiction, and when once it has submitted 
itself to such jurisdiction, it could not withdraw without 
complying with the conditions on which alone it was per- 
mitted to enter and avail itself of the extraordinary reme- 
dies afforded by our laws. 

2. This suit on the attachment bond was brought against 
the Continental National Bank, of New York, located and 
doing business in that State and city, as principal in said 
bond, and against Campbell Wallace, of Fulton county, 
Georgia, as its security on said bond, and a copy of the 
petition and process was served on the said security to the 
bond given by the plaintiff in the attachment, which, ac- 
cording to the provisions of our code, §3354, was service 
upon his principal and entitled the plaintiff in this action 
to proceed with his suit against both principal and security. 
Without entering-into this obligation and subjecting itself 
to the remedy thus provided in case of a breach of the con- 
dition of the bond, the defendant in the attachment could 
never have been called into our courts to answer, by this 
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process of attachment, the demand of the plaintiff therein. 
In our opinion, the remedy afforded by the law to the de- 
fendant in the attachment, upon a breach of the condition 
of this obligation, was as much a part of such bond as 
though it had been expressly stated therein. It was the 
indemnity offered him and which he was bound to accept. 
This, it seems to us, is that “due process of law,” without 
which no State can deprive any person of life, liberty or 
property, and we are unable to perceive how the enact- 
ments in question can be considered as denying to any 
person within its jurisdiction the equal protection of its 
laws. The statute applies alike to both resident and non- 
resident citizens, whether they be natural or artificial per- 
sons. This law does not, in our opinion, conflict with the 
14th amendment of the constitution of the United States. 
It would be a mere waste of time to cite the numerous 
authorities upon the question, which may be found scat- 
tered through the reports and collected in the various works 
on constitutional law. 
Judgment affirmed. 


Tuomas, guardian, vs. Payton, trustee. 


Where two men purchased a tract of land, using their individual 
funds in so doing, and having agreed, at and before the time of 
purchase, upon a division of it between them, and where one of 
them took a deed from the vendor to himself, as guardian for his 
children, for an undivided half interest in the land, and the other 
took a deed from the vendor to himself, as trustee for his wife, to 
an undivided half interest therein, and where they subsequently 
executed deeds to each other dividing the land as they had agreed 
to do prior to the purchase, and one of them placed improvements 
on the part assigned to him under this division, either of them " 
was estopped from denying the partition or from attacking it by 
petition for partition. Had the money with whick the purchase 
was made belonged to the wife or children, it might be that they 
could complain of the agreed division, but the father of the child- 
ren could not himself, by petition for partition, undo what he had 
already done. 


April 29, 1887, 
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Partition. Vendor and Purchaser. Trusts and Trustees. 
Guardian and Ward. Estoppel. Before Judge Bower. 
Dougherty Superior Court. October Term, 1886. 








The petition for partition was in the name of Henry 
Thomas, guardian for his children (naming them), against 
Edwin Payton, trustee for his wife, Caroline Payton. The 
deeds dividing the land were likewise so made. 


D. H. Pore, by Harrison & Prepres, for plaintiff in 
error. 




















Wricut & ARNHEIM; J. W. WALTERS, for defendant. 


BLANDFORD, Justice. 





Thomas and Payton bought of one Welch a certain tract 
of land in the town of Albany. A deed was made by Welch 
to Thomas, as guardian for his children, to an undivided half 
interest in this tract of land; and Welch also madea deed 
to Payton, as trustee for his wife, to an undivided half in- 
terest in the same. It appears from the evidence that 
Thomas and Payton, before and at the time of the pur- 
chase of the land, had agreed upon a division of it between 
themselves. They paid the money individually. It does 
not appear that the money belonged to anybody but them- 
selves. After the purchase was made and the deeds were 
taken, they executed deeds to each other, dividing the 
land as they had agreed to do prior to the purchase. Pay- 
ton put some improvements on the portion of the land as- 
signed to him under this division between himself and 
Thomas. Then Thomas filed this petition for partition. 
Under these facts, it was left to the court to determine, 
and he dismissed the petition for partition; and that is the 
judgment complained of. 

The court put his judgment on the ground that the deeds 
from Welch to Thomas and from Welch to Payton con- 
veyed an absolute title to them, and did not convey title 
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to the children of Thomas or the wife of Peyton. How- 
ever this may be, whether a right or wrong ruling as to 
the construction of these deeds (and we are inclined to 
think that the court was wrong, that the title was in Thomas 
as guardian, and Peyton as trustee), yet they had bought 
the land with their own money and agreed upon a division 
of it before the purchase was made, and after the pur- 
chase, they did partition it among themselves; and we 
think they are both estopped from denying that partition. 
It does not lie in their mouths to complain of it; it is their 
own act, and should not be set aside at the instance of 
either one of them. If the money with which they pur- 
chased the land had belonged to Payton’s wife, or to the 
children of Thomas, it might be that hereafter those par- 
ties themselves could be heard to complain about that par- 
tition which the father and husband had made between 
themselves; but the father of the children cannot himself 


come in by petition for partition and undo what he 

had already done. And the court having dismissed this 

petition for partition, we think the judgment was correct. 
Judgment affirmed. 


NILES vs. GROOVER. 


1. Where an owner of land sold a portion thereof, and subsequently 
sold a right of way to a railroad company passing through both his 
own land and that which he had previousty sold, in an action for 
money had and received, brought by a person holding by convey- 
ances under the original vendee against such vendor, she would 
be entitled to recover, not merely the value of the land so ille- 
gally sold by the vendor as a right of way, but the amount re- 
ceived by him forthat portion of the land belonging to her which 
he thus sold; and if, in the sale to the railroad company, all parts 
of the land conveyed by him were treated as equally valuable, 
and the purchase money was paid as a gross sum, then the plain- 
tiff would be entitled to recover a proportion of the purchase 
money, corresponding to the proportion in which she held the 
land sold as to quantity. 

2. Damages for bringing the case to this court are denied. 
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. An action for money had and received was brought by Eliza E. 
Groover against S. D. Niles, and a recovery had by the plaintiff. 
The defendant moved for a new trial. Accompanying the motion 
is an agreed brief of the evidence appropriate to the case. In 
heading the motion for a new trial, the case is stated as ‘‘Sallie 
E. Groover vs. 8. D. Niles,’’ and it is stated that a verdict and 
judgment were rendered for the plaintiff, and that the defendant 
moved for a new trial: 


Held, that the writ of error will not be dismissed because of the error 
in stating the name of the plaintiff. (Rep.) 


March 14, 1887. 


Actions. Principal and Agent. Practice in Supreme 
Court. Before Judge MarsHatitJ.CuarKke. Fulton Supe- 
rior Court. September Term, 1886. 


Reported in the decision. 
Assott & Situ, for plaintiff in error. 
G. A. HoweE..; P. L. Mynart, for defendant. 


BLANDFoRD, Justice. 


It appears in this case that Niles was the owner of a 
certain tract of land lying west of the city of Atlanta, and 
that he sold and conveyed to one Josephus Camp ten 
acres of this tract by a proper deed of conveyance. Camp 
conveyed it to other persons and finally the title became 
vested in Mrs. Groover. The deed which Niles made to 
Camp had never been recorded. Niles sold a right of 
way to the railroad company through his own land, and 
also through the land of Mrs. Groover, one hundred feet 
wide for a railroad track, and made the railroad company 
a deed to the same, and received for this right of way a 
gross sum of money. Mrs. Groover brought an action for 
money had and received (for that is technically what this 
action is) against Niles to recover from him the money he 
had received from the railroad company for this land of 
hers. 





MARCH TERM, 1887. 463 


Niles vs. Groover. 


It was argued here, in behalf of the plaintiff in error, 
that Mrs. Groover could not recover anything more than 
the value of the land which had been sold by Niles. We 
think that this view of the caseis untenable. It makes no 
difference what the land is really worth. No matter what 
its intrinsic value may be, if he sold it without authority, 
and received a greater sum of money for it than it was 
worth, he held that money for her use, and she can main- 
tain this action. 

The only ground of the motion for new trial insisted 
upon is the third, which is as follows: Because the court 
erred in charging the jury as follows: “If you find that 
the plaintiff is entitled to recover, then she ought to re- 
cover her rightful proportion of the money which Mr. 
Niles received, What would be a rightful proportion 
must depend upon what the transaction between Mr. 
Niles and the railroad company was. If, in the sale from 
Niles to the railroad company, he and the railroad com- 
pany treated all parts of the land which was conveyed by 
him to the company as equally valuable, then the plain- 
tiff would be entitled to a proportion of the purchase 
money corresponding to the proportion in which she held 
the land as to quantity; that is, in such a case as I 
have just put, you would find out how much land there 
was in all, and then you would find out what proportion 
of that land she owns, and then allow her a sum of 
money corresponding to that proportion ;”—the foregoing 
being the whole charge of the court on that branch of the 
case. 

1. It is insisted by the plaintiff in error that this charge 
of the court was wrong. We do not think it was, under 
the facts of this case, taking into consideration the testi- 
mony of Mr. Adair. He testified that the land was sold 
as aright of way through the entire tract of land of Niles, 
and also of Mrs. Groover, and that the money for the same 
was paid in bulk; but he further testified that her land 
was worth as much as Niles’s land; although there is evi- 
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dence to the contrary of that, by Mr. Rice, another wit- 
ness who testified in behalf of the plaintiff in error. The 
court gave this charge as applicable to the testimony of 
Adair, and he gave the contrary proposition as applicable 
to the testimony of Rice andothers. We think the charge 
is correct, and that the verdict of the jury is amply sus- 
tained by the evidence. 

2. We have been asked to give damages in this case for 
the bringing of the case to this court. It will occur to 
counsel for the defendant in error that there was a motion 
made to dismiss this writ of error on certain grounds, and 
the time occupied in the argument of that motion was 
almost equal to the time consumed in the argument of the 
main case; so we refuse to give such damages. 

Judgment affirmed. 


PETERSON vs. KAIGLER & WALKER.* 


1. A chattel mortgage executed by a resident of Alabama upon prop- 
erty in that State, and duly recorded there, conveyed title; and 
where the property was casually brought into the State of Georgia 
and levied on by an attachment, the mortgagees could interpose a 
claim thereto. A distinction exists, under the laws of Alabama, 
between a chattel mortgage and a mere lien. 

. Where such property was casually brought into the State of Geor- 
gia, and before the expiration of the six months in which a foreign 
mortgage is required to be recorded here, an attachment was levied 
thereon, the Alabama mortgagees could interpose a claim thereto 
and recover the property, although they had not recorded the 
mortgage in this State. 


April 26, 1887. 


Mortgages. Title. Comity. Laws. Claims. Before 
Judge Joun T. Cuarke. Olay Superior Court. Septem- 
ber Adjourned Term, 1886. 


Reported in the decision. 


*Blandford, J., did not preside in this case, on account of indisposition. 
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W. A. Soorr; F. B. Ditiarp, for plaintiff in error. 
No appearance for defendants. 
Hatt, Justice. 


One Wilcoxon being indebted to Kaigler & Walker, of 
the State of Alabama, executed to them two mortgages 
upon certain mules and a wagon, and in the same instru- 
ment gave them liens upon his growing crops. The first 
of these mortgages was made in January, 1884, and was 
given to secure a debt falling due on the 1st of October of 
that year. The second was made in February, 1885, and 
was upon personal property, and contained a lien upon the 
growing crops of that year to secure a debt falling due on 
the 1st of October, 1885. Each of these mortgages con- 
tained a power of sale. They were regularly proved and 
admitted to record in Henry county, Alabama, where the 
mortgagor and mortgagees lived. In the latter part of Oc- 
tober, 1885, Wilcoxon, with the wagon and a portion of the 
live-stock included in both of the mortgages, crossed the 
river and went to Fort Gaines, in the county of Olay, in 
the State of Georgia. While his team was hitched in the 
rear of the store of Peterson, he procured an attachment 
to be issued, and had it levied by the sheriff of Clay county, 
Georgia, upon the wagon and team, which were claimed 
by Kaigler & Walker, the mortgagees, residing in the State 
of Alabama. 

Two questions are made in this case: (1) whether these 
mortgages conveyed title to the property by the laws of 
Alabama; (2) whether the party, where the mortgaged 
property came into the State of Georgia, was bound to 
have it recorded, in order to defeat the lien created by the 
levy of the attachment. The court charged the jury that “a 
mortgage conveys title in the State of Alabama; and if the 
jury are satisfied from the evidence that the defendant in 


attachment, Wm. Wilcoxon, before that attachment was 
v 78-30 
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levied upon the property in this State, executed to the 
claimants a mortgage upon the property while it was in 
Henry county, Alabama, and while he resided there, and 
the mortgage was recorded in that county within the time 
prescribed by the laws of Alabama, and that the debt in- 
tended to be secured by the mortgage was unpaid at the 
time of the levy, in such a case the claimants would have 
such title to the property as would authorize them to claim 
it when casually brought into this State and here levied 
on by attachment; and if such are the facts in proof, the 
jury should find the property not subject to the attach- 
ment. If the property was casually brought into the 
State while the defendant lived in Alabama, not to be 
kept here, but just for the occasion, it was not required 
by law that the Alabama mortgage should be recorded 
here, or that the mortgagee should lose his right under it, 
but the mortgagee holding title under the mortgage could 
claim the property against the levy.” 

1. We think that charge embodies exactly the law upon 
both the questions raised in the case. There is no dis- 
pute but that the facts fully authorized it ; indeed, there 
was nv contest over them. The jury did right in finding 
the property not subject. Such a mortgage conveys title 
in the State of Alabama to the mortgagee, as has been fre- 
quently decided by the Supreme Court of that State. In 
their decisions, they recognize the distinction existing be- 
tween a written lien and a chattel mortgage. For instance, 
in these mortgages there were liens reserved upon the 
mortgagor’s crops; and regular words of conveyance, such 
as “grant, bargain, sell and convey,” are used in reference 
to the personal chattels mortgaged, 7. ¢. the stock and 
wagons in question. This distinction is kept up through- 
out the decisions in the State of Alabama, and is stated 
with clearness and distinctness in the cases of Sims vs. Can- 
field’s ex’rs, 2 Ala. 555; Evington vs. Smith Bros., 66 Jd. 
401 ; Mervine vs. White, 50 Jd. 388 ; Ellington vs. Charles- 
ton, 5% 7d. 166. 
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2. Asto the necessity of recording these mortgages in this 
State, under the circumstances of the case, that can scarcely 
be considered an open question in this court. In the case 
of Hubbard vs. Andrews & Co., decided at the March term, 
1886, (76 Ga. 177,) we held that where mortgaged proper- 
ty had been brought from Alabama into Troup county, this 
State, and there sold to a purchaser for a valuable consid- 
eration, who had no notice of the lien, the mortgage be- 
ing recorded in Alabama, but this sale being made in Geor- 
gia before the six months in which the mortgage was re- 
quired by our laws to be recorded had elapsed, the mort- 
gagee might follow the property and cause his mortgage to 
be foreclosed, and the execution issuing from the judgment 
of foreclosure levied on it. 

Judgment affirmed. 


SANNER vs. SAYNE. 


1. Where suit was brought on two unconditional promissory notes, 
one of which had matured, by its terms, before the commence- 
ment of the action, and the other had not, the presiding judge 
was authorized, without the intervention of a jury, to render judg- 
ment in favor of the plaintiff on the note which was due, but not 
on that which had not matured; and although the declaration 
alleged that the notes were given for the purchase money of a 
tract of land sold by the plaintiff to the defendant, that the 
former gave to the latter a bond for titles which was in the de- 
fendant’s possession, and in which it was stipulated that, upon 
the failure of the defendant to pay the first note when due, the 
other also should be considered due and collectible, and that the 
defendant failed to pay the first note at maturity, whereby the 
second also had fallen due; and although no issuable plea was 
filed; a judgment by the court without a jury, for the amount of 
both the notes, was illegal. 

. The defects alleged to exist in such judgment appear on the face 
of the record and pleadings, and a motion in arrest of judgment 
was the proper remedy to correct these defects. 

. Generally a judgment is entire and indivisible, and being in this 
case for the full amount of both notes, it could not be arrested or 
set aside in part, and held valid in part, on motion of the defend- 
ant; but as to the note not due, it might be corrected by a mo- 
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tion on the part of the plaintiff to amend so as to let it stand for 
the amount of the matured note. In the absence of such a 
motion, the judgment should have been set aside. 

Bueck.ey, C. J., concurring. 


March 22, 1887. 


Promissory Notes. Practice in Superior Court. Judg- 
ments. Amendment. Before Judge RicHarp H. Cxiark. 
DeKalb Superior Court. September Term, 1886. 


Reported in the decision. 

R. J. Jorpan, for plaintiff in error. 

CANDLER, THomMsON & CANDLER, for defendant. 
HALL, Justice. 


This suit was commenced on the 22nd of February, 1886, 
and was brought to recover the amount of two promissory 
notes for $187.16 each, both dated September 22nd, 1885, 
the one due on the 22nd of December next thereafter, and 
the other on the 22nd of March then next. The declara- 
tion alleged that the notes were given for the purchase 
money of a tract of land, the title to which was in the 
plaintiff, who gave the defendant a bond to make titles, 
which bond the defendant had in his possession, and in which 
it was stipulated that, upon failure of the defendant to pay 
the first note when due, the other should also be consid- 
ered due and collectible; that the defendant failed to pay 
the first mentioned of said notes at maturity; and that the 
other, by reason of his default, had also fallen due. No 
issuable plea was filed to the suit, and the presiding judge, 
without the intervention of a jury, gave judgment for the 
amount of both notes. At the term of the court at which 
this judgment was rendered, the defendant moved to ar- 
rest the judgment, because the note falling due on the 22nd 
of March, 1886, had not matured at the commencement of 
the suit, and there was no right of action existing thereon 
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at the time it was sued; and if there was any outside con- 
tract by which said last mentioned note was to be deemed 
due on. certain conditions, that aliunde proof was neces- 
sary ; and that the judge had no jurisdiction or authority 
to render the judgment without the intervention of a jury. 
The hearing of the motion was adjourned to aday named 
in vacation, and at that time it was overruled; and to this 
decision the defendant excepted. 

1. We are satisfied that each of these notes was an un- 
conditional contract in writing, one of which was due and 
the other not at the commencement of the suit, and the 
judge was authorized, without the intervention of a jury, to 
render judgment in favor ofthe plaintiff on the note which 
was due, but not on that to fall due after the suit was insti- 
tuted. The failure to piead is not equivalent to a confes- 
sion of the plaintifi’s cause of action. 

“The defendant, while in default, may resist passively 
whatever is brought to attack him, but cannot make a 
counter-attack. Though not allowed to return the fire, he 
is not obliged to run, but may stand until he is shot down. 
Exceptions to the general rule are made by statute, 
but this case is within the rule itself.’ Hayden vs. John- 
son, trustee, 59 Ga. 106 (citing 41 Ga. 76; 48 Jd. 551). 

Under the state of the pleadings, the plaintiff was the 
sole party entitled to introduce evidence; and it was in- 
cumbent upon him to make out his whole case, and to 
establish prima facie his right to recover according to his 
declaration. ‘ Whether, on matters of fact, he is before 
the jury or before the judge, can make no difference in his 
burden. He must produce enough evidence to manifest 
the truth of every material allegation. There is a trial to 
that extent, though there be noissue on the record. There 
must be an examination of evidence, and a determination 
of such facts as the declaration necessarily involves. The 
law itself, by requiring evidence, puts the truth of these 
facts in issue, and keeps up the issue until the facts are 
established.” Jd. 106-7. 
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2. The defects alleged to exist in this judgment appear 
on the face of the record and pleadings, and motion in 
arrest was the proper remedy to correct these defects. 
Code, §§3587-8. 

8. It is generally true that the judgment is entire and 
indivisible. It is in this case for the full amount of both 
notes, as well that which was due at the commencement 
of the suit as that to become due thereafter, and is founded, 
as it alleges, and as we have shown, upon an unconditional 
contract in writing. We know of no practice or principle 
which could authorize it to be arrested or set aside in part 
and held valid in part, but we think, as to the note not 
due, it may be corrected in this respect by a motion on the 
part of the plaintiff to amend so as to let it stand for the 
amount of the matured note. According to the decision 
in Hayden vs. Johnson ut sup., on the defendant’s motion 
and without a motion by the plaintiff to amend, it ought 
to have been set aside. 

Judgment reversed. 


Buieck.Ey, Chief Justice, concurring. 


It will be perceived that this judgment is not amenable 
as to the unmatured note. There is no possible amend- 
ment that could be made which would cure the defect in 
that part of the judgment; so, to that extent, the arrest 
was undoubtedly proper. Code, §3587. The plaintiff had 
his election between submitting to the arrest and moving 
to amend by reducing the recovery to the amount of the 
first note. He might prefer, and doubtless did prefer, that 
the judgment as a whole, rather than a part of it, should 
be set aside, so that ultimately the action should not fail 
as to either note; for he evidently, from his pleadings, has 
it in his power to prove to a jury that the second note was 
mature as well as the first. There isevery probability that 
he would prefer that the whole judgment should be set 
aside to having it divided. At all events, he had no right 
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to have the judgment stand as a whole, and that is the 


supposed right ior which he contended below and now 
contends here, — 


Dye vs. GARRETT & LaTIMER. 


An unconditional contract, on which the court may render a judgment 
without a jury, is one which does not contain acondition. It must 
be such a contract as that the court, by looking at the paper its~lf, 
may determine that judgment should be rendered for the plaintiff 
in the case. Where suit was brought on three promissory notes, 
one of which appeared on its face to be due, and the others ap- 
peared not to be due, and where the declaration alleged that they 
were all due by virtue of the covenants in a certain bond for titles 
set ot and annexed thereto, to the effect that if the first note 
was not paid at maturity, the others also should become due; 
construing the bonds and notes together as one entire contract in 
writing, it was not an unconditional contract bn which the court 
could render a judgment for the full amount of the notes without a 
jury- 

(a) So far as concerns the last two notes, the judgment might have 
bee:.,and may yet be, amended by the plaintiffs, if they think 
proper to do so, leaving the judgment to stand as to the first 
note; but if the plaintiffs insist on their entire judgment, the 
whole must be arrested and set aside. Ifthe judgment is arrested 
and set aside, the question of the non-payment of the first note 
and the consequent maturing of the others may be submitted to 
the jury, and a verdict and judgment thereon had. 


March 24, 1887. 


Promissory ‘Notes. Contracts. Practice in Superior 
Court. Julgments. Constitutional Law. Before Judge 
Roney. Richmond Superior Court. October Term, 1886. 


Reported ‘in the decision. 


CLAIBORNE SNEAD ; WILLIaM Gipson ; Frank H. Mier, 
for plaintiff in error. 


Foster & Lamar, for defendants. 
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BLANDFORD, Justice. 


Garrett & Latimer brought their action against Dye upon 
three promissory notes. This action was filed and commenced 
in January, 1886. These three notes bore equal date; the 
first was due on the Ist of January, 1886; the second, 
the 1st of January, 1887 ; and the third, the 1st of January, 
1888. The declaration, besides giving copies of the notes, 
alleged that they were all due by virtue of the covenants 
in a certain bond for titles set out and annexed to the dec- 
laration, to the effect thatif the first note was not paid at 
maturity, then the other two notes should become due. 
Upon the trial of the case, the court, without a jury, ren- 
dered a judgment, without the consent of the defendant, 
and as the record shows, against his consent, in favor of 
the plaintiffs upon all the notes. The defendant there- 
upon moved, during the term of the court, to arrest the 
judgment, upon the ground that the court had no power, 
under the facts alleged in the declaration and shown upon 
the face of the pleadings, to render judgment in that case 
without the intervention of ajury. The court overruled 
the motion ; and this is excepted to and assigned as error. 

It is very manifest to us, on looking at the bond for 
titles and the covenant in the same and the notes sued 
on, and construing the same as one entire contract in 
writing, that it is not an unconditional contract in writing. 
It is conditional. The notes falling due on the 1st of Jan- 
uary, 1887, and the 1st of January, 1888, are to become due 
in the event and upon the condition that the first note is 
not paid ; and there is a fact to be tried which does not ap- 
pear upon the face of the papers, and that fact is, whether 
or not the first note has been paid. This is a fact the judge 
could not try. Construing these papers together, it was 
a condition that the last two notes should fall due upon 
the first not being paid, and the fact whether that 
first note was paid or not, was entirely outside of the 
writing. So we think this is not an unconditional contract 
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in writing; and the judge could not render a judgment 
upon these notes without the verdict of a jury, unless by 
consent of the defendant, and no such consent appears in 
this record. 

An unconditional contract is a contract that has no con- 
dition init. Itis manifest, from the constitution of the 
State, that it is such a contract as that the court, by look- 
ing at the paper itself, may determine that judgment 
should be rendered for the plaintiff in the case. Thiscon- 
tract is not such a contract as that; the court necessarily 
would have to look outside of the paper to determine 
whether the plaintiff has a right to recover on these last 
two notes, and he would have to determine whether that 
first note was paid or not; and that question he could not 
determine under this writing, taking the bond and notes 
together. So we think the court erred in not arresting 
this judgment. 

The judgment, so far as concerns the last two notes, 
might have been amended by the plaintiffs, and may yet 
be amended if they think proper to do so, and the judg- 
ment be allowed to stand as to the first note. But if the 
plaintiffs insist on their entire judgment, the whole must 
be arrested and set aside. If arrested and set aside, they 
may call for a jury on another trial of the case, and make 
out their case, and show that the first note was not paid, 
and that thereby the last two notes became due, they 
would then be entitled to a verdict and a judgment on 
that verdict. But the court would have no authority to 
render such a judgment without a jury. Sanner vs. Sayne, 
ante p. 467. 

Judgment reversed. 
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FrRaSER, guardian, vs. DILLON e¢ ai. 


















Under the provisions of the will in this case, the two children of 
Leonora Pellertier took the share which their mother would have 
had, taking ger stirpes and not per capita. 

(a) Intention is the cardinal rule for construing a will; and parol 
evidence may be admitted to show the circumstances which sur- 
round the testator at the time he made his will, in order to arrive 
at a correct construction thereof. In the absence of anything in 
the willto the contrary, the presumption is that the ancestor in- 
tended that his property should go where the law carries it, which 
is supposed to be the channel of n«tural descent. To interrupt or 
disturb this descent or direct it in a different course, should re- 
quire plain words to that effect. 

(b) The case in 2 P. Wms. 384, does not conflict with this ruling, and 

does not sustain the dicta in Jarman on Wills, 756. 


March 23, 1887. 








Wills. Estates. Before Judge Apams. Chatham Su- 
perior Court. December Term, 1886 



















Reported in the decision. 
puBrienon & Fraser, for plaintiff in error. 
DenmaRK & Apams, for defendants. 


BLANDFORD, Justice. 


The questions in this case arose upon a construction of 
the 6th and 7th items of the will of David R. Dillon. By 
the 6th item, the testator directed as follows: 


“T give and bequeath to Rachel Dillon, in addition to what she 
now had given to her during her natural life, lots numbers one, Lib- 
erty ward, and improvements, known as the St. Andrew’s Hall, dur- 
ing her natural life, and ‘after her death, lots numbers one and lots 
number eleven and twelve, Liberty ward, to Sarah Mousseau and 
the children of Leonora Pellertier (now deceased), her two children.”’ 


The seventh item is as follows: 


“*T also give and bequeath to Sarah Mousseau, and the children of 
Leonora Pellertier, and James, Benjamin and David, children of 
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Rachel, all the lands south of the city of Savannah, in the State of 
Georgia, not otherwise disposed of or devised; also one hundred 
acres on the Louisville road on land purchased at sheriff’s sale by 
me ; also five acre lot of land, part of the Desverges tract, leased to 
Richard Baker, and all other lands and property not disposed of in 
the State of Georgia.’’ 

It is shown by the testimony that Rachel Dillon was the 
wife of the testator ; that Sarah Mousseau and James, Ben- 
jamin and David, mentioned in the will, were the children 
of the testator; and that Leonora Pellertier, who died be- 
fore the testator, was the daughter of the testator, and her 
two children were the grandchildren of the testator. 

In the construction of wills, the intention of the testa- 
tor is to be diligently searched for; and when the same is 
ascertained, it must be carried out, unless it be contrary 
to some of the known rules of law. Code, §2456. And 
parol evidence may be admitted to show the circumstances 
which surrounded the testator at the time he made his will, 
in order to arrive at a correct construction of the same. 
Code, §2457. 

Again, it is laid down, as a cardinal rule of construction, 
that in the absence of anything in the will to the contra- 
ry, the presumption is that the ancestor intended that his 
property should go where the law carries it, which is sup- 
posed to be the channel of naturaldescent. To interrupt 
or disturb this descent, or direct it in a different course, 
should,require plain words to that effect. See Wright vs. 
Hicks, 12 Ga. 163. And this rule is laid down in the case 
of Ferrer e¢ al. vs. Payne, 81 N. Y. 281; 33 Conn. 222; 
40 Penn. 115. 

In construing this will by this rule, it is manifest to us 
that the testator intended, by the devise to the children 
of Leonora Pellertier, together with the other persons who 
were his children and the brothers and sisters of Leonora 
Pellertier, deceased, to give those children the same share 
or part which their mother, Leonora, would have taken had 
she been in life; that is to say, that they took per stirpes 
and not per capita. There is nothing in this will which 
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plainly indicates a different purpose on the part of the 
testator. While we recognize the fact that there are 
some decisions contrary to the ruling which we make, yet 
we think that the weight of authority is in favor of our 
ruling. . 

We do not think that the case of Backler vs. Webb, 2 
P. William’s Rep. 384, collides with what is here ruled. 
In that case, the Lord Chancellor held that where the de- 
vise was to the children of a living daughter, it was the 
intention of the testator that the children should take per 
capita with the other devises in the will, as they could 
not represent their mother, she being alive. And this case 
is the authority relied upon by Mr. Jarman in 2 Jarman on 
Wills, 756, and we do not think the case sustains his 
dicta. The court below having held that the children of 
Leonora Pellertier took per stirpes, and not per capita, 
with the children of the testator, the judgment is affirmed. 


CLEwSs vs. MuMFoRD.* 


Where a citizen of Georgia filed a petition for partition against a cit- 
izen of New York, either party could remove the case tothe Circuit 
Court of the United States, upon proper petition therefor; and the 
allowance of such a removal on petition of the plaintiff was not 
error. 


March 11, 1887. 


Removal of Causes. United States Courts. Before Judge 
MersHon. Glynn Superior Court. May Term. 1886. 


Reported in the decision. 


Frank H. Harris, for plaintiff in error. 


CuarLtEs N. West; Joun M. Guerarp, by brief, for de- 
fendant. 


*This case was argued at the last term, and the decision reserved. 
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BLANDFORD, Justice. 


This was a petition for partition brought by Mumford, a 
citizen of Georgia, against Henry Clews, a citizen of the 
State of New York, in the county of Glynn. Mumford 
filed his petition to remove the case to the Circuit Court 
of the United States, embracing the said county of Glynn, 
which petition was in due form. The same was allowed 
by the court, and an order of removal granted. To this 
decision Olews excepted and assigned the same as error. 

Under the second section of the act of Congress of March 
3rd, 1875, entitled “ An act to determine the jurisdiction 
of Circuit Courts of the United States, and to regulate the 
removal of cases from the State courts, and for other pur- 
poses,” it is provided that, “ Any suit of a civil nature, 
at law or in equity, now pending or hereafter brought in 
any State court, where the matter in dispute exceeds, ex- 
clusive of costs, the sum or value of five hundred dollars, 

: . in which there shall be a controversy between 
citizens of different States, ... either one or more of the 
plaintiffs or defendants . . may remove said suit into the 
Circuit Court of the United States for the proper district.” 
It would seem, from the plain and express words of this 
statute, that the court was right in granting the order. And 
so it was held by the Supreme Oourt of the United States, 
on the removal of causes, 10th Otto, 468, that “when the 
controversy about which a suit in the State court is brought 
is between citizens of one or more States on one side, and 
citizens of other States on the other, either party to the 
controversy may remove the suit to the Circuit Court, with- 
out regard to the position they occupy in the pleadings as 
plaintiffs or defendants.” This being a decision of the 
Supreme Court of the United States upon an act of Con- 
gress, this court is bound to follow the same, as that is 
the proper tribunal for the interpretation of the acts of 
Congress. 

So this judgment is affirmed. 
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Hart vs. RAFTER. 


Under the facts of this case, including the various strong indicia of 
fraud which were left without contradiction or explanation, a ver- 
dict was demanded in favor of the plaintiff against the claim in- 
terposed to the fund which had been garnished by the plaintiff. 
The verdict found should have been set aside, because it was di- 


rectly against the law and evidence and without evidence to sup- 
port it. 


March 31, 1887. 


Verdict. Claim. Fraud. Principal and Agent. Be- 
fore Judge MarsHatt J. Cuarke. Fulton Superior Court. 
September Term, 1886. 


Reported in the decision. 
Frank A. ARNOLD, for plaintiff in error. 
R. J. Jorpan, by brief, for defendant. 


Hat, Justice. 


Hart brought suit upon a bill for lumber and other 
building material, sold and delivered by him to Flood, the 
defendant in this case, who was a carpenter, builder and 
contractor. While this suit was pending, a summons of 
garnishment was sued out, at the instance of the plaintiff, 
and served upon Willard H. Nutting. Before Mr. Nutting 
answered the garnishment, it was dissolved by Rafter, who 
gave bond in compliance with the statute, and claimed 
the amount due to Flood as his (Rafter’s) property. Flood 
had entered into a contract with Nutting to build a house 
for him in the city of Atlanta. The contract was signed 
by both of the parties to it, and Flood entered upon the 
performance of the contract, and partly performed it, re- 
ceiving on account of his work, according to his own testi- 
mony, the sum of $144. About that time he seems to 
have discovered that in this whole transaction he was act- 
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ing as the agent of another. He went to Mr. Norrman, 
who was Nutting’s architect, and asked that he be allowed 
to add the word “agent” to his signature to that contract, 
informing Mr. Norrman at the same time that he was the 
agent of his (Flood’s) wife. He went and added the word 
“agent” simply to the contract, which was in the hands 
of Mr. Nutting, but did not disclose to him who was his 
principal. After that, he executed a mortgage upon his 
property to Rafter; but no money passed, and no consid- 
eration appears to have been given for the mortgage. He 
retained possession of the paper, and it does not appear 
that he ever delivered it. Nothing was heard as to his 
being Rafter’s agent until this garnishment was served 
and Mr. Nutting was preparing to answer. Just here it 
may be well to remark that there was no evidence disclos- 
ing the character of his agency for Rafter, or what he was 
to do as his agent. There is not the slightest evidence that 
he ever owed Rafter anything, that he ever purchased 
property from him, or as to the particulars of the relation 
of principal and agent claimed to exist between them. It 
abundantly appears that Rafter was entirely impecunious; 
and further, that he attempted to leave Atlanta after col- 
lecting the money from his employers, without paying the 
hands he had engaged to assist him in carrying out con- 
tracts with his patrons for building. Simultaneously with 
his departure, Flood also left, and went in an opposite di- 
rection. Rafter was arrested in his flight to New York 
and brought back here under a charge of cheating and 
swindling those he had employed, and got rid of that 
charge and went his way. 

It would be no great strain to infer from these facts that 
this alleged agency was wholly fictitious, and resorted to 
as a device to cover and protect Flood’s property from his 
creditors. Even after the garnishment was dissolved, 
Flood received his money from Nutting as the alleged 
agent for Rafter, and there is nothing in this record to 
show that he accounted to Rafter or turned over any por- 
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tion of the money to him. Flood was sworn as a witness 
on the trial of the case, but Rafter was not, although he 
was vitally interested in the issues undergoing investiga- 
tion—that is, if the claim undergoing investigation was 
bona fide and real. 

These various strong indicia of fraud are not met and 
rebutted, and without contradiction or explanation, they 
make a case so invincible as to demand imperatively a 
verdict in favor of the plaintiff. This dispenses with the 
necessity of considering the questions of law which were 
made and insisted on in argument here. This leads to the 
conclusion that this verdict should have been set aside, be- 
cause it was directly in the face of the law and evidence. 
Indeed, there is no evidence that we can find upon which 
to rest it. 


Judgment reversed. 


Tue City or Conyers vs. Kirk & Company. 


1, A municipal corporation can make a cash contract for current 

supplies, such as lamps and gasolene for lighting the streets, 
through its appropriate officers or committees, as effectually as by 
formal order or resolution entered on its minutes. 
Such a contract, if not authorized or confirmed in the mode com- 
monly practiced, may become obligatory by implied ratification, 
as, by taking the fruits of the contract and enjoying them for a con- 
siderable time without notice of objection. 

8. The facts of this case, taken most strongly in favor of the prevail- 
ing party, as they must be after verdict, do not show any purpose 
or intention to create a debt. The debt resulted from a breach of 
the contract, not from the making of it. Against paying a debt so 
originating, there is no constitutional impediment. 

4. That the book of minutes of the corporation was excluded as evi- 
dence will not warrant a new trial, the facts which the book 
was offered to prove having been established by other testimony. 

5. That on polling the jury, some of them, after answering that the 

verdict was their verdict, added that they hesitated to agree to 

it, and had given their assent reiuctantly and with doubt, will not 
vitiate the finding. 


April 15, 1887. 
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Municipal Corporations. Principal and Agent. Con- 
tracts. Debtor and Creditor. Constitutional Law. Evi- 
dence. Jury and Jurors. Verdict. Before Judge Boynton. 
Rockdale Superior Court. August Term, 1886. 


Thomas Kirk & Co. brought suit against the City of Con- 
yers on an open account for certain lamps and gasolene. 
The defendant pleaded the general issue; that it made no 
contract, and that the goods were bought upon certain 
representations to which they did not come up. On the 
trial, the evidence for the plaintiffs showed, in brief, as 
follows: Their agent went to see the mayor of Conyers, 
who referred him to the street committee, naming two 
members of it, and these two purchased the goods. Pay- 
ment was to have been made in cash, but the city treasu- 
rer was out of town at the time. The lamps were put up 
and used until the barrel of oil included in the purchase 
was exhausted. McOord testified that he saw every mem- 
ber of the council before purchasing, and they told him to 
go ahead ; also that it had been the custom of the street 
committee to make purchases without bringing the sub- 
ject before the council, and that the trouble originated 
because the new lamps increased the duties of the mar- 
shal. 

The evidence on behalf of the defendants tended to 
show that the street committee never made purchases 
without referring the matter to the council and having 
that body act; that this purchase was not authorized by 
the council or its members; and that the lamps were re- 
jected at a subsequent meeting. There was conflicting 
evidence as to the representations made of the goods. 

The jury found for the plaintiffs $57.10 principal. The 
defendant moved for a new trial on substantially the fol- 
lowing grounds : 

(1) Because the verdict was contrary to law and evi- 


dence. 
N73-31 
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(2) Because the court excluded from evidence the 
minutes of the council, which were offered to show that 
there was no authority to purchase the lamps and oil, and 
the minutes of a later meeting showing that they were 
rejected. 

(3) Because the verdict was not legal, in that, when the 
jury were polled, two of them said that they agreed to 
the verdict, but with doubt and reluctance. 

(4) Because the court charged as follows: ‘“Corpora- 
tions transact their business by their officers and agents, 
duly authorized, and if the agent exceeds his authority 
and makes a purchase without authority, then the cor- 
poration would not be bound by the contract, unless after- 
wards ratified. Butif you find that McCord ordered the 
lamps, believing he had authority, and the lamps were 
sent pursuant to his order, and were taken possession of 
by the city authorities, and were used for the public pur- 
poses for which they were intended, then you would be 
authorized to consider this, in connection with any other 
evidence on the subject, in determining whether the mayor 
and council ratified the purchase.” 

The motion was overruled, and the defendant excepted. 


Gero. W.GuiEaton; A. M. Hens, for plaintiff in error. 
J. N. Guenn, for defendants. 


B.LeckLEY, Chief Justice. 


This is a light case. The city of Conyers was lighted 
with kerosene. It had a street committee, consisting of 
two members, who arranged with Kirk & Co. to supply 
lamps to consume gasolene instead of kerosene; and also 
a barrel of gasolene to be used in the lamps. There were 
six lamps, costing eight dollars each ; and the gasolene cost 
something less than ten dollars; the whole bill amounted 
to about $57 or $58. These lamps were put up; the mar- 
shal took charge of them and kept them lighted. They 
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were used for a month, and until the supply of gasolene 
was exhausted. Shortly after that time, the city council 
met, deliberated upon the question, and passed a resolu- 
tion declaring that they rejected the lamps, and directing 
the mayor to give notice to Kirk & Co. to that effect. The 
notice was given either afterwards or before (I rather 
think, from the record, that it was given the day before). 
Kirk & Oo. brought suit, and were met with two defences: 
one that the lamps and illuminating material had not been 
bought by the city, and the other that if bought, they did 
not perform up to warranty. To these pleas‘an allegation 
was added, that the lamps had been tendered back; but 
the defences were, (1) that no purchase had been made, 
and (2) that if made, there was a breach by the plaintiffs, 
and the consideration had therefore failed. 

1. It is argued that the city could not make any contract 
through the street committee, or the chairman of that com- 
mittee, who was the chief actor in the matter; that the 
regular system of contracting was to have matters exam- 
ined by committees and reported to council in assembled 
meeting, and there determined in a formal way, and en- 
tered upon the minutes. It is insisted that these com- 
mitteemen were not the agents of the city for making this 
contract, if they made any, and therefore the city is not 
bound by it. A municipal corporation can make a cash 
contract for current supplies, such as lamps and gasolene 
for lighting the streets, through its appropriate officers or 
committees, as effectually as by formal resolution entered 
on its minutes. 

2. Under the evidence, we think that these committee- 
men had the power to represent the corporation; but if 
they had not, there was ratification. Such a contract, if 
not authorized or confirmed in the mode commonly prac- 
ticed, may become obligatory by implied ratification, as, 
by taking the fruits of the contract and enjoying them for 
a considerable time without notice of objection. 

3. Against this view of ratification, and all theory of im 
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plied contract, the counsel urged upon us, rather shyly and 
cautiously, the suggestion that the constitution would pro- 
tect the city against this claim by virtue of the limitation 
which it puts upon municipal corporations touching the 
power to create debts. 

The facts of this case, taken most strongly in favor of 
the prevailing party, as they must be after verdict, do not 
show any purpose or intention tocreate adebt. The debt 
resulted from a breach of the contract, not from the making 
ofit. Against paying a debt so originating, there is no con- 
stitutional impediment. When a cash purchase is made, 
there is no expectation that any debt will exist, and there 
was no such contemplation in this case. If we take the 
evidence, as we do, most favorably for the plaintiffs’ there 
was no intention that any debt should arise. It was con- 
templated that payment should be made as soon as the 
articles were delivered; and the reason indicated in the 
record why payment was not then in fact made was the 
accidental absence of the city treasurer from his office. So 
that this debt (and it isa debt now) became such, not by 
virtue of making the contract, but by virtue of breaking 
the contract; and surely there never can be and never 
will be any law against paying a debt which arises from 
default in making a cash payment at the time the debtor 
ought to have made it, the cash sufficient for the purpose 
being then in the debtor’s treasury. See Mayor, etc. of 
Rome vs. Mc Williams et al. 67 Ga. 106. 

4, One ground of the motion for a new trial is, that the 
corporation books were excluded from the jury as evidence, 
books which would show that there had been no contract 
formally authorized by the city council, and also show the 
final determination of the council in regard to rejecting 
the lamps. The books were probably admissible; we do 
not see why they were not; but the evidence came in by 
parol and was before the jury—both the fact that the con- 
tract was not authorized upon the books, and the fact that 
a resolve had passed and notice been given that the coun- 
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cil finally determined not to have thé lamps. It follows 
that if an error was committed in rejecting the books, it 
was utterly immaterial. 

5. That on polling the jury, some of them, after auswer- 
ing that the verdict was their verdict, said that they hesi- 
tated to agree to it, and had given their assent reluctantly 
and with doubt, will not vitiate the finding. It is fortu- 
nate in this world that doubt does not destroy things, be- 
cause it is impossible to free the human mind from doubt. 
There ought to be doubt; it is good to doubt in proportion 
to the degree of uncertainty. A jury may arrive at their 
verdict by passing through grave and perplexing doubt, 
just as we often rule thelaw from this bench, after, and 
sometimes with, doubt the most painful and distressing. 
On doubt in civilcases, see Schnell vs. Toomer, 56 Ga. 170, 
and cases cited; Cassidy vs. Clark, 62 Ga. 411. 

6. Touching the question whether the lamps came up to 
representation or warranty, there was evidence to just- 
ify the jury in thinking they did, and so there was evi- 
dence to uphold the verdict throughout. 

Judgment affirmed. 


ADAMS vs. THE EATHERLY HARDWARE COMPANY. 


1. Where suit was brought against a person as surviving partner of a 
firm for goods sold, and he knew of the existence of the firm at 
the time of the purchase, and the question was whether the goods 
were sold to the other partner individually or to the firm, the 
plaintiffs were incompetent to testify that they had dealt with the 
partner who was dead, and how it came that.they treated with 
him ‘individually and not with the firm, though claiming that the 
firm was bound for the price of the goods. Such parties were in- 
competent at common law, and were not rendered competent by 
the act of 1866, where the other party was dead. 

(a) The testimony was also inadmissible as relating to what passed 
in the plaintiffs’ minds, and of their conclusions and impressions. 

2. Certain letters written by the plaintiffs to third parties, which 
tended to show that the goods were sold to the dead partner indi- 
vidually and not to the firm, and that their account was against him, 
were admissible as bearing upon the point in issue; and it was 
error to reject them. 
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. The newly discovered evidence to the effect that the plaintiffs, 
upon receipt of information from the decedent that the goods were 
being purchased by himself, ratified such arrangement by tele- 
gram and made him, and not the firm, their debtor, and thus re- 
lieved the other former partner from liability, can be introduced 
on another trial. 


May 4, 1887. 


Partnership. Witness. Evidence. Before Judge JoHn 
T. Cuarke. Clay Superior Court. September Adjourned 
Term, 1886. 


The Eatherly Hardware Company,a partnership, brought 
complaint on an open account against D. C. Adams, sur- 
viving partner of C. L. Laney & Oompany, a firm com- 
posed, as alleged, of C. L. Laney (deceased) and D. C. 
Adams. The defendant pleaded the general issue, and 
that he was not the surviving partner of Laney & Oo. On 
the trial, the evidence for the plaintiffs was, in brief, as 
follows: The goods sued for were shipped, and an invoice, 
dated September 17, 1885, and stating C. L. Laney & Co. 
as the purchasers, was forwarded and entered on the in- 
voice-book kept by Laney and checked off. The corre- 
spondence leading to the shipment consisted of several let- 
ters, dated in July and August, 1885, those written by 
plaintiffs being directed to ©. L. Laney and he signing the 
order directed to them. One of the plaintiffs testified 
that he addressed Laney individually because he was the 
active man of the firm, did the buying and, as witness 
understood, had general supervision ; that it was a com- 
mon occurrence for plaintiffs to write such letters and for 
the various individual members of their firm to receive 
such letters written to them about business of the firm; 
and that he did not know before the goods were shipped 
that the firm of Laney & Co. was dissolved. Another of 
the plaintiffs testified that Adams told him that Laney 
was the buyer and Adams did not stay in the store much; 
and that witness knew that Laney was in the store and 
could and would probably answer promptly. 
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The evidence for the defendant was, in brief, as follows: 
The firm of Laney & Co. was dissolved on or about July 
2, 1885, Adams selling his interest to Laney ; and then La- 
ney carried on the business in his own name, Adams 
having no connection with it. Everybody knew this, and 
Laney was generally regarded as the sole owner of the 
business. Adams had a notice of the dissolution put in 
the local newspapers, though no copies were sent to the 
home of plaintiffs. Adams knew nothing of the bill 
of goods sued for, but identified the invoice as that found 
in the invoice-book of Laney. Such invoices are kept hy 
merchants to mark the goods and for reference. He pre- 
sumed that it was the custom of merchants to check off 
such invoices; some keep invoice-books and others books 
of bills payable. He was not a member of the firm of 
Laney & Co. when these goods were bought and knew 
nothing of them; he never authorized any one to order 
such goods in his name or that of the firm. He admitted 
that he had paid plaintiffs a small bill which was presented, 
because he thought Laney & Co. responsible for it. He © 
saw a bolt sold, and told Laney to get him one like it, 
which was done, but he knew not where from. He de. 
nied having the conversation with one of plaintiffs’ firm 
testified to by the latter. Laney afterwards failed, and is 
now dead. Laney & Oo. had dealings with plaintiffs prior 
to dissolution. 

A letter from Laney to plaintiffs, dated September 15, 
1885, was introduced. It stated that the invoice of Sep- 
tember 7 was to “C. L. Laney & Co.”; that there was no 
such firm then extisting, and the bill should be changed 
to “C. L. Laney”; and requested plaintiffs to make the 
correction. 

The jury found for the plaintiffs. The defendant moved 
for a new trial on several grounds, the substance of those 
material being as follows: 

(1) Because the verdict was contrary to law and evi- 
dence. 
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(2) Because the court permitted two of plaintiffs to 
testify in relation to correspondence with Laney and want 
of knowledge of dissolution of the firm. The objections 
were that Laney was dead, and the witnesses therefore in- 
competent; and that the plaintiffs could not contradict 
their written letters by parol testimony. The court held 
that the defendant having introduced part of the answers 
of plaintiffs to interrogatories in order to prove the execu- 
tion of the letters, it was admissible to explain the admis- 
sion. 

(3) Because the court excluded two letters written by 
plaintiffs to Peterson & Co., dated October 29 and 30, 1885. 
These letters stated, in substance, that Laney’s account 
was enclosed, and requested Peterson & Co. to see after 
it; that they had shipped Laney, a few days before, cer- 
tain axes, which, if received, Peterson & Co. would have 
shipped back if they could get possession of them; and 
that they get the attorney to whom they entrusted the 
claim of plaintiffs to act for their best interest. 

(4) Because of newly discovered evidence to show that, 
in response to Laney’s letter of September 15, above men- 
tioned, plaintiffs sent him a dispatch, acknowledging re- 
ceipt of the letter, and stating that they would charge the 
goods to him instead of to Laney & Co. 

The motion was overruled, and the defendant excepted. 


A. Hoop, by J. H. Lumpkin; W. D. Kippoo; CLaRrENnce 
Wusovy, for plaintiff in error. 


No appearance for defendants. 


BLANDFORD, Justice. 


The question in this case was, whether certain goods had 
been sold by the Eatherly Hardware Company to C. L. 
Laney individually, or to C. L. Laney & Co. Upon the 
trial of the case, Eatherly and another member of the 
firm (the Eatherly Hardware Company), over objection of 
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the defendant, were allowed to testify that these goods had 
been sold to Laney, and how it came that they treated 
with Laney individually and not with Laney & Co. Laney 
being dead, it was objected that this testimony was inad- 
missible. The court overruled that objection and allowed 
the testimony. 

We think the court was wrong. Under the act of 1866, 
Laney being dead, these parties were incompetent wit- 
nesses. They were incompetent at common law, and could 
only be competent under the statute; yet by the provis- 
ions of the act of 1866, which prescribes that where one 
of the original parties to the contract or cause of action is 
dead, the other party shall not be permitted to testify, the 
law is left just where it stood before the passage of the act. 
For this reason, we think that the court erred. Further- 
more, we think the testimony itself was inadmissible. 
They testified as to what took place in their own minds; 
to conclusions they had arrived at. Their impressions 
were allowed to go to the jury. This was improper testi- 
mony. 

2. The defendant introduced, or offered to introduce in 
evidence, certain letters written by the Eatherly Hard- 
ware Company to Peterson & Co., which tended to show 
that the goods were sold to Laney, and not to Laney & Co. 
These letters stated that the account was against C. L. 
Laney, and directed Peterson & Co. to protect their rights. 
The court rejected the letters. We think this was error. 
This testimony tended to show that the goods were sold to 
Laney individually, and the court erred in rejecting it. 

3. Another ground of the motion was in regard to newly 
discovered evidence, part of which was a certain telegram, 
which if introduced in evidence would have shown conclu- 
sively that while the goods were originally charged to La- 
ney & Co., yet Laney having informed the Eatherly Hard- 
ware Company of the dissolution of the firm and that the 
goods were being purchased by himself, they ratified it as 
a sale to Laney individualiy, and made him their debtor 









































490 SUPREME COURT OF GEORGIA. 





McCoy vs. The State of Georgia. 





and not Laney. & Co. On another trial of the case, this 
evidence can be admitted, and will show very clearly that 
there is no liability on the part of Adams as surviving 
partner of Laney & Co. 


We think the court below erred in refusing to grant a 
new trial; and the judgment is reversed. 


McOoy vs. THe State oF GEORGIA. 


1. The principal witness for the State having testified that he swore 
before the coroner’s jury that he did not know who committed 
the homicide, that the prisoner had threatened his life if he ever 
told on him, and that acting under the fear induced by this threat, 
he concealed his knowledge and swore to his ignorance, it was 
error for the court to charge the jury that ‘‘one is not responsible 
for crime committed under duress,’”’ at the same time defining 
duress thus: ‘Duress consists in . : . threats of 

_bodily or other harm, or other means amounting to or tending to 
coerce the will of another, and actually inducing him to do an 
act contrary to his free will.’’ Section 2637 of the code, from 
which this definition was taken, relates not to crime, but to con- 
tract. To render threats or menaces available as an ‘excuse for a 
person charged with crime, they must be ‘‘threats or menaces 
which sufficiently show that his or her life or member was in dan- 
ger, or that he or she had reasonable cause to believe, and did 
actually believe, that his or her life or member was in danger.”’ 

2. Is perjury committed in a legal tribunal, in the midst of officers 
and ministers of the law, with full opportunity to demand surety 
of the peace and appeal to the State for protection, one of the 
offences for which fear is a legal excuse? Quere, 

3. But though the witness might be legally culpable by reason of 
false swearing under the influence of a groundless or needless 
fear, yet if fear for his life existed and was the real cause of his 
dereliction, and he now swears truly, the jury may credit his testi- 
mony irrespective of his responsibility for yielding to his fears on 

the former occasion. The court, however, should not grant him 
legal absolution, but leave the jury to deal with the question of his 
veracity as one of fact. 

4 For the jury, without the knowledge or consent of the prisoner, 

and without leave of the court, to receive and keep in their room, 

whilst deliberating on the case, the gun with which the State con- 
tends the homicide was committed, and the coat worn by the 
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deceased at his death and pierced with the fatal shot, is unwar- 
ranted by law. 


May 9, 1887. 


Criminal Law. Witness. Perjury. Duress. Practice 
in Superior Court. Before Judge Branuam. Walker 
Superior Court. August Term, 1886. 


James McCoy was indicted for the murder of William 
D. Kellett, charged to have been committed on December 
6, 1885. On the trial, the principal witness for the State 
was Calvin Young. He testified, in brief, as follows : On 
Sunday, December 6, 1885, Kellett, who was a deputy 
United States marshal, arrested the witness at his father’s 
house, in Walker county, ona charge of violating the in- 
ternal revenue laws, and started to carry him to Atlanta. 
Kellett had a horse, and after starting along the road, 
stated that he would ride awhile and the witness could 
walk, and then they would exchange and ride alternately. 
At a point two and a half miles from the house, they 
reached a creek. There were two ways tocross it: one by 
a road where a bridge had been, but which was somewhat 
rough at that time; the other by a ford a little lower 
down. The witness suggested that it would be better to 
go by the ford, and Kellett asked if he could get across 
on a foot-log that was there, adding that his horse could 
get across. Young started across on the log and Kellett 
started into the creek. As he reached the edge of it, 
some one fired upon him from a point a few feet away 
from the road among some bushes and rocks. The wit- 
ness looked up and saw McOoy and another man run away 
through the bushes. They were within about seven or 
eight steps from the road and about twelve steps from the 
witness. It was late in the evening, about dark. The 
horse jumped backwards and Kellett fell, striking on his 
feet and then falling backwards, with his left side in the 
creek. The witness went to him, caught and hitched the 
horse, and asked if Kellett was hurt. He replied that he 
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was shot through the lungs. Witness endeavored to pull 
him up, but was unable to do so, and said he would go for 
assistance. He started towards his father’s house, but 
after going a short distance was stopped by McCoy and 
his comrade, who came out of the woods. McCoy had a 
“half-stock” rifle, and he pointed it toward the witness, 
made him hold up his hands, cursed him and told him that 
if he said anything about McCoy’s being there, he would 
not live twenty-four hours, and if he never told, it would 
never be known who killed Kellett. He then told Young 
to go on, and after giving McCoy time to get home, to go 
there, and he (McCoy) would return with him. McCoy’s 
house was about one and a quarter miles from Young’s 
father’s, but the distance was shorter through the woods 
than by the road. The witness went on to his father’s, 
told those there that some one had shet Kellett, and ob- 
tained assistance. It was suggested that it would be well 
to have others along, and thereupon the witness and 
another went to McCoy’s house and told those present 
that Kellett had been shot. McCoy and the man who 
was with him saddled horses and the entire party re- 
turned to the scene of the murder. McCoy stated that he 
had just returned from hunting grapes. Afterwards he 
said he was going to Texas, and asked the witness if he did 
not wish to go, but the latter declined. At the inquest, 
held about ten miles away, the witness testified that he did 
not know who shot Kellett. McCoy was not present, but 
there were the sheriff and the justice (who acted as coro- 
ner) and others. He further testified on the inquest that 
McCoy had a short “half-stock” rifle ; that he had spoken 
of seeing six revenue officers killed at once; that he was 
of a dangerous character; and to other circumstances con- 
cerning him. He denied knowing who committed the 
murder, through fear that McCoy would kil! him. 

The State also introduced testimony to show previous 
threats by McCoy to kill Kellett because the latter had 
once shot him; that McCoy was summoned to appear at 
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the inquest, but did not, go; that he left home shortly 
after the murder and was absent for some time; that when 
a deputy marshal sought to arrest him, he resisted and 
attempted to shoot that officer; and other facts which need 
not be stated in detail. 

It is unnecessary to set out the evidence for the defend- 
ant further than to say that it conflicted with that of the 
State; and that there was impeaching testimony and evi- 
dence tending to show an alii. The jury found the de- 
fendant guilty. He moved for a new trial on the follow- 
ing among other grounds : 

(1) Because the verdict was contrary to law and evi- 
dence. 

(2) Because the court charged as follows: “The wit- 
ness, Calvin Young, admits having testified on oath before 
the coroner’s inquest, while that body was investigating 
this homicide, that he did not know who shot Kellett. 
But he says that he so testified because the defendant, 
James McCoy, had threatened to take his life if he testi- 
fied against him, and that he gave his testimony before the 
inquest under duress, and so testified because he feared 
personal violence from McOoy if he should disclose what 
he knew about his connection with the matter; and he 
further says now that when he testified then that he did 
not know who did the shooting, he did not tell the truth, 
for the reasons given; and he now says the defendant, 
McCoy, shot Kellett, and that the testimony which he has 
given in detail in this trial before you is the truth.”——_The 
error alleged was that this charge presented in detail the 
theory of the case as claimed by the State, but failed to 
present that set up by the defence. 

(3) Because the court charged that “one is not respon- 
sible for crime committed under duress.” 

(4) Because the court charged as follows: “Although 
a witness may be impeached by other witnesses and may 
not be afterwards corroborated, yet it is a question for the 
jury to determine whether the impeachment of the wit- 
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“ness has been successful, and whether or not the witness is 
to be believed.” 


(5) Because the court erred in charging the jury in the 
following manner: Request by defendant’s counsel, Mr. 
Glenn: “In considering the question whether or not the 
witness, Young, acted under duress, the jury are to take 
into consideration the time, place and circumstances sur- 
rounding the witness at the time the testimony was deliv- 
ered.” To which the court merely responded, “Yes,” and 
then charged in that connection: “You can take into 
consideration all the circumstances surrounding the wit- 
ness and any other matter which would put him in jeopar- 
dy; whether he had any reason to believe that he would be 
killed, or to fear McCoy in case he should swear against 
him, and if there were any threats, to believe such threats 
would be executed if he did so swear.” 


(6) Because the gun sworn to have been McCoy’s, the 
cartridge sworn to have been taken fromit at his house a 
few days after the homicide, and the coat. worn by the de- 
ceased with the holes in it through which the ball passed, 
were in possession of the jury during their consideration of 
the case, without the knowledge of the court or defend- 
ant’s counsel, though they had not been introduced in 
evidence. [It appeared from the certificate of the presid- 
ing judge, and the affidavits of jurors and the bailiff in 
charge of them, that the gun, coat and cartridge were 
identified by witnesses and exhibited to the jury, though 
not formally introduced in evidence during the trial; that 
one juror took up the cartridge in the presence of one of 
counsel for defendant, and when the jury retired, it was 
carried out with them, the gun and coat being left in the 
court-room near the jury-room; and that shortly after they 
retired, they requested the bailiffin charge to bring them 
these articles, and they were examined during the jury’s 
consultation. | 


The motion was overruled, and the defendant excepted. 
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W.C.Gienn; GARTRELL & Lapson ; GEo. R. Brown, for 
plaintiff in error. 


CLIFFORD ANDERSON, attorney-general; C. T. CLEMENTS, 
solicitor-general, by CopeLanp & Hunt, for the State 


BuLeckLEYy, Chief Justice. 


McCoy was tried for the murder of Kellett and convict- 
ed. He moved for anewtrial on several grounds, and the 
motion was overruled. Keliett, at the time on duty asa 
revenue officer of the United States, was assassinated in the 
mountains of Walker county. Having in custody one 
Calvin Young, whom he had arrested upon a warrant and 
was conducting to prison, he was shot down in the road, 
and did not live to make any communication as to the per- 
pertrator or the circumstances of the crime. On Young’s 
testimony alone, together with a few supporting facts, such 
as previous threats, McCoy was convicted. Without the 
testimony of Young the verdict could not have been ren- 
dered, or if rendered, could not be upheld. The real 
pressure of the case, therefore, was and is upon the 
credibility of Young. 

Shortly after the homicide, an inquest was held by the 
coroner over the body of the slain man. The place of 
holding the inquest'was some milesdistant from the scene 
of the killing. McCoy was not present, but many other 
persons were present, amongst them one or more of the 
county officers, besides the coroner. Young was a witness 
before the jury of inquest, and then testified that he did 
not know by whom the shot was fired, or who it was that 
killed Kellett. At the trial of the indictment, in the su- 
perior court, his testimony was directly to the reverse of 
this, being that he did know, and that McCoy was the per- 
pertrator of the deed. He went into all the details of the 
killing and of McCoy’s conduct on the occasion, testifying, 
amongst other things, that after firing the shot, McCoy 
came down to the road out of the woods, and had a con- 
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versation with him,in which conversation McCoy threat- 
ened to kill him if he ever told that he, McCoy, was the 
person who did the shooting; that this threat caused him 
to be in fear for his life, and that under the influence of 
the fear so excited, he testified before the jury of inquest 
that he did not know, when in truth he did know. 

1. To aid the jury in dealing with the question of 
Young’s credibility, the court instructed them on the sub- 
ject of duress, and we think the instructions given 
were erroneous. The principal witness for the State having 
testified that he swore before the coroner’s jury that he 
did not know who committed the homicide, that the pris- 
oner had threatened his life if he ever told on him, and 
that acting under the fear induced by this threat, he con- 
cealed his knowledge and swore to his ignorance, it was 
error for the court to charge the jury that “one is not re- 
sponsible for crime committed under duress,” at the same 
time defining duress thus: ‘Duress consists in x 
threats of bodily or other harm, or other means amounting 
to or tending to coerce the will of another, and actually 
inducing him to do an act contrary to his free will.” 
Section 2637 of the code, from which this definition was 
taken, relates not to crime but to contract. To render 
threats or menaces available as an excuse for a person 
charged with crime, they must be threats or menaces which 
sufficiently show that his or her life or member was in dan- 
ger, or that he or she had reasonable cause to believe, and 
did actually believe, that his or her life or member was 
in danger.” Code, §4303. The article of the code in 
which section 2637 occurs treats of private sales. A pre- 
vious section in the same article, §2633, says, “Fraud or 
duress by which the consent of a party has been obtained 
to a contract of sale, voids the sale.” In a chapter of the 
code which treats of illegal and void contracts, §2752, this 
language occurs: “The free assent of the parties being 
essential to a valid contract, duress either of imprison- 
ment or by threats, or other arts, by which the free will of 





MARCH TERM, 1887. 497 
McCoy vs. The State of Georgia. 


the party is restrained, and his consent induced, will void 
the contract.” 

It must be obvious to the deliberate judgment of every 
reflecting mind that much less freedom of will is requisite 
to render a person responsible for crime than to bind him 
by a sale or other contract. To overcome the will so far 
as to render it incapable of contracting a civil obligation, 
is a mere trifle compared with reducing it to that degree 
of slavery and submission which will exempt from pun- 
ishment. The measure of coercion through the passion 
of fear applicable to criminal acts is laid down in section 
4303 of the code, above quoted. And this measure is wide- 
ly different from the definition of duress contained in 
§2637. 

2. True it is that perjury cannot be committed without 
willfully, as well as knowingly, absolutely and falsely 
swearing (code, §4460), but this does not imply that more 
moral freedom is required in the commission of perjury 
than in the commission of murder or any other crime. 
No less degree of fear will excuse perjury than other fel- 
onies. He who swears falsely under the influence of fear 
excited by threats or menaces is not guiltless unless over- 
come by danger, or by reasonable apprehension of dan- 
ger, to life or member. And it may wel] be doubted 
if the danger, or apparent danger, must not be a 
present impending one, not a mere remote contingency re- 
ferable to an indefinite future. Why shoulda less urgent 
and pressing danger suffice for excusing perjury than for 
excusing larceny, arson or homicide? Is perjury com- 
mitted in a legal tribunal, in the midst of officers and min- 
isters of the law, with full opportunity to demand surety 
of the peace and appeal to the State for protection, one of 
the offences for which fear is a legal excuse? Quegre. 

3. But though the witness might be legally culpable by 
reason of false swearing under the influence of a ground- 
less or needless fear, yet if fear for his life existed and was 


the real cause of his dereliction, and he now swears truly, 
v 78-32 


re - 
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the jury may credit his testimony, irrespective of his re- 
sponsibility for yielding to his fears on the former occasion. 
The court, however, should not grant him legal absolution, 
but leave the jury to deal with the question of his veracity 
as one of fact. In the present case, the court did not un- 
dertake to determine any question of fact, but stated as a 
proposition of law that, “one is not responsible for crime 
committed under duress.” This was absolving the witness 
conditionally from legal responsibility, and taken in con- 
nection with the erroneous definition of duress as applied 
to crime, was calculated to fortify the witness too much. 
Though the jury were left perfectly free to find whether 
the witness acted under duress or not, they were furnished 
with a wrong standard, as we have already shown, by 
which to decide the question. Their attention should have 
been called, not to section 2637, but to section 4303 of the 
code, if to either. In Williams vs. The State, 69 Ga. 32, 
the report furnishes no evidence that duress was defined 
as the presiding judge defined it in the present case. I 
will add also that this point in Williams vs. The State, is 
not brought out in as full and clear a light as seems de- 
sirable. It may be doubted whether, in the argument or 
the decision of that case, section 4803 of the code was con- 
sidered. 

In recognizing fear, though less than a legal justification, 
as an explanation of contradictory testimony on two dif. 
ferent occasions by the same witness, we do not understand 
ourselves as going counter to Pierce vs. The State, 53 Ga. 
365; Stafford vs. The State, 55 Ga. 592, and other like 
authorities. A timid witness may yield to groundless fears, 
or fears less powerful than those which the law, for rea- 
sons of public policy, exacts as a basis for impunity, and 
still be worthy of credit when the fear has ceased to op- 
erate. Veracity is often more influenced by moral condi- 
tions than by legal relations, and the passion of fear is 
sometimes prone to be extravagant and irrational. There 
is neither in law nor in philosophy any inconsistency be 
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tween demanding reasonable fear as an excuse for perjury, 
and accepting unreasonable fear as an adequate moral 
explanation of contradictory testimony. 

Unreasonable fear is a mistake, a mistake committed by 
the passions, and while the jury ought to be slow to recog- 
nize it, yet when they are certain it is the true explana- 
tion, they ought to receive and allowit. How could they 
do otherwise and render a true verdict? This is accord- 
ing to analogy in other cases, for when contradictory state- 
ments are satisfactorily explained in their moral bearings, 
they are no longer impediments to belief. 

4. Asanew trial results from what we have ruled touch- 
ing the charge of the court, we forbear to express any 
opinion upon the sufficiency of the evidence. There isno 
material error in any of the other grounds of the motion 
for a new trial, save in that which relates to the coat and 
the gun, and it needs no discussion. For the jury, with- 
out the knowledge or consent of the prisoner, and without 
leave of the court, to receive and keep in their room, whilst 
deliberating on the case, the gun with which the State con- 
tends the homicide was committed, and the coat worn by 
the deceased at his death and pierced with the fatal shot, 
ig unwarranted by law. 


Judgment reversed. 


MoNaveut & ScrutcHIn vs. ANDERSON. 


1. Ifa husband consent that his wife may take boarders into the 
family and that she shall have the gross proceeds for application 
on a contract which he has made with a third person for the pur- 
chase of real estate, and if money so acquired by the wife be thus 
applied, the money is hers and not his, her right to it being found- 
ed on a meritorious consideration ; and if, on completing payment, 
the wife take a conveyance of the premises to herself from such 
third person, her title will prevail against a creditor of her hus 
band who gave credit after the property was paid for, though the 
conveyance to her be of later date than the giving of such credit, 
it not appearing thatthe credit was given upon faith of the specific 


feo 
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property, or that the debtor was in possession as apparent owner 
when the debt was created. 

. The above ruling controls the case upon its substantial merits, 
and if any errors were committed upon the trial, they were of minor 
importance and not material to the result. 

May 9, 1887. 


Husband and Wife. Debtor and Creditor. Practice in 
Superior Court. Before Judge Richard H. Clark. De- 
kalb Superior Court. September Term, 1886. 


A fi. fa. in favor of McNaught & Scrutchin against 
Langford & Anderson was levied on certain real estate 
in the town of Decatur as the property of Anderson, and a 
claim was interposed by Mrs. Anderson, the wife of de- 
fendant. On the trial, the evidence for the plaintiffs was, 
in brief, as follows: They held a note against the defend- 
ants, dated April 12, 18838, due one day after date, for 
$428.27. Suit was filed February 18, 1884, and judgment 
rendered September 16, 1884. The county tax digest was 
introduced in evidence to show insolvency of defendants. 
From this it appeared that defendant, Anderson, made the 
following returns : 


City real estate in Decatur. Personalty. 


There were no returns for the defendant firm nor for 
Mrs. Anderson during those years. 

The plaintiffs also introduced a deed from Isabella Rea- 
gan to the claimant, dated January —, 1884. 

The claimant and her brother-in-law testified in her be- 
half, in brief, as follows: She bought the place from one 
Walker and took a bond for title. Her husband conduct- 
ed the negotiations for her and took the bond in his name, 
but at the time of the trade, if was agreed between them 
that when she should vay the purchase money in full, the 
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deed was to be made to her. She took boarders, and her 
husband agreed that she might have the money arising 
therefrom for servants’ hire. She hired no servants, but 
did the work herself, and told her husband that she would 
take that money and pay for the place. There was no 
written contract, but they talked about it a number of 
times. Her boarders paid her $10 or $12 per month. She 
kept no account and could not tell what was the expense 
of maintaining them. Her husband paid for the provisions 
for the house. She paid for the place from the proceeds 
of keeping boarders, except a small part which arose from 
the sale of a cow and some other property belonging to her, 
Her husband did not assist her in paying for the property, 
except that he did some work in part payment, amounting 
to something over $100, and for this she paid him. One of 
her boarders began boarding with her about 1876 and re- 
mained about eight years; the other began about 1881 
and staid about two to three or four years. The latter was 
her husband’s brother and worked for him in his shop ona 
contract for $15 per month and his board to be paid, or he 
was to be paid that amount and board. He had no sepa- 
rate contract as to board. It was worth about $10 per 
month. Claimant paid for the place along as she had 
money, and after final payment received the deed intro- 
duced in evidence by the plaintiffs. ab 

The jury found for the claimant. The plaintiffs moved 
for a new trial on substantially the following among other 
grounds : 

(1), (2) Because the verdict was contrary to law and 
evidence. 

(3) Because the court rejected the tax returns and the 
tax digest of the county, introduced for the purpose of 
showing that the defendant in fi. fa. was or had been 
returning the property as his and thus holding himself out 
as the owner of the property, such holding out being 
claimed by plaintiffs as a circumstance to invalidate the 
gift against them. 
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(4) Because the court refused to charge the jury as fol- 
lows: 

(a) The wife is bound to discharge the household du- 
ties, and for this is not entitled to compensation therefor 
from her husband. This duty includes the providing for 
such boarders as the husband may introduce. 

(b) A gift from the husband to the wife must be fully 
executed in order to affect the rights of creditors. A 
promise to execute is not sufficient. No interest in real 
estate can be given or transferred except in writing. 

(c) All transactions between husband and wife affect- 
ing creditors must be very closely scrutinized. 

(d) An insolvent man cannot make a gift so as to inter- 
fere with the rights of creditors existing at the time of the 
gift, nor in contemplation of debt, with the intent to defeat 
future creditors. 

(e) A person owning a bond for titles has an interest in 
land which is subject to his debts. 

(f) If the arrangement between the husband and wife 
was that the husband should take bond for titles in his 
own name, and give his wife the proceeds of her labor in 
keeping boarders, as it should occur, to be paid for pur- 
chase money, and when purchase money should be paid in 
full, that his wife should have title, such would be an exec- 
utory arrangement and not a fully executed gift till the 
deed was made to the wife. 

(g) Even if the gift were completely executed prior to 
the contracting of plaintiffs’ debt, yet if the circumstances 
were of such a nature as to indicate an intent to defeat or 
delay future creditors, the gift would be void. 

(A) For the business of the wife to be exempt from the 
debts of the husband, he should not receive any of the 
benefits. 


The motion was overruled, and the plaintiffs excepted. 
SamMvEL Barnett, Jr., for plaintiffs in error. 


CanpLeB, THomson & CanDLER, for defendant. 
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BueckigEy, Chief Justice. 


1. The legal unity of husband and wife has, in Georgia, 
for most purposes, been dissolved, and a legal duality es- 
tablished. A wife is a wife, and not a husband, as she was 
formerly. Legislative chemistry has analyzed the conju- 
gal unit, and it is no longer treated as an element, but as a 
compound. A. husband can make a gift to his own wife, 
although she lives in the house with him and attends to 
her household duties, as easily as he can make a present 
to his neighbor’s wife. This puts her on an equality with 
other ladies, and looks like progress. Under the new order 
of things, when he induces her to enter into the business 
of keeping boarders, and promises to let her have all the 
proceeds, he is allowed to keep his promise if she keeps 
the boarders. It would seem that the law ought to toler- 
ate him in being faithful to his word in such a matter, even 
though he has pledged it only to his wife, and we think it 
does. If a husband consent that his wife may take board- 
ers into the family and that she shall have the gross pro- 
ceeds for application on a contract which he has made 
with a third person for the purchase of real estate, and if 
money so acquired by the wife be thus applied, the money 
is hers and not his, her right to it being founded on a mer- 
itorious consideration; and if, on completing payment, the 
wife take a conveyance of the premises to herself from 
such third person, her title will prevail against a creditor 
of her husband who gave credit after the property was 
paid for, though the conveyance to her be of later date than 
the giving of such credit, it not appearing that the credit 
was given upon the faith of the specific property, or that 
the debtor was in possession as apparent owner when the 
debt was created. 

2. The above ruling controls the case upon its substan- 
tial merits, and if any errors were committed upon the 
trial, they were of minor importance and not material to 
the result. 

Judgment affirmed. 


. 
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Logs vs. SmitH Brotuers & OCompanyse? al. 


1. To swear to a petition is to affirm on oath that the matters of 

fact alleged therein are true. The signature of the witness and 
the jurat of the magistrate annexed to the petition are sufficient 
evidence that the oath was taken by the one and administered 
by the other. A full and formal affidavit is not indispensable 
to the granting of an attachment by the judge against a fraudu- 
lent debtor under sections 3297, 3298 of the code. A petition 
sworn to is sufficient. 
In granting an attachment under these sections, the judge may 
rest his decision on affidavit or on other testimony, but the statute 
contemplates that the testimony shall be in writing, and not 
oral. Mere oral testimony cannot be heard or considered. 

. The judge acts judicially in granting the attachment, but minis- 
terially in issuing it. His order granting it should be in writing, 
just as any other judgment which he is authorized to render, 
and this order is the proper basis of the attachment, whether 
issued by himself or another magistrate, or by the clerk. The 
attachment is not a judgment, but a writ, and for that reason is 
not self-supporting. With a proper order behind it, the testimony 
on which the judge acted in granting it is not examinable col- 
laterally, but only by writ of error to his decision, or by appli- 
cation, according to section 3299 of the code, to remove, modify or 
vacate the attachment. Where, however, no order granting the 
attachment appears, the affidavit or other testimony stands in 
place of the order and is examinable whenever and wherever 
the attachment is sought to be used to affect the rights of the 
defendant or of third persons. If, when examined, the affidavit 
or testimony be found sufficient to warrant the grant of an attach- 
ment on the petition, the attachment, when issued by the judge 
himself, will be upheld, notwithstanding the lack of a formal 
order; but if insufficient, the attachment cannot be sustained un- 
less an order is produced. 

. The petition for attachment need not allege the acts of the 
debtor in more specific terms than the language of section 3297 
of the code, and if a fraudulent sale be alleged, the petition need 
not allege that the purchaser had knowledge of the debtor’s 
fraudulent intent. 


May 9, 1887. 


Attachment. Affidavit. Laws. Words and Phrases. 
Construction. Pleadings. Before Judge Bower. Decatur 
Superior Court. November Adjourned Term, 1886. 
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Smith Brothers & Company and H. Myers & Brothers 
petitioned for attachments, under §3297 of the code. The 
petition and verification were as follows: 

“The petition of Herman Myers, Sigo Myers and Fred. S. Myers, 
doing business under the firm name and style of H. Myers & 
Brothers, respectfully shows that Jonas Loeb, a resident of said 
county, is indebted to them in the sum of three hundred and 
seventy-six 36-100 dollars; that said Loeb was doing business as a 
merchant in Bainbridge, Ga., for some time past, and on the 24th 
day of October, 1885, sold and delivered his stock of goods in his 
store in Bainbridge to one Henry Kaufman, which stock was liable 
for the payment of the debts of said Loeb, which sale of said stock 
was made for the purpose of avoiding the payment of said Loeb’s 
debts; and that said Loeb conceals his property liable for the pay- 
ment of his debts for the purpose of avoiding the payment of the 
same. Wherefore your petitioners pray for attachment against the 
property of said debtor, Jonas Loeb, liable to attachment according 
to the laws of Georgia. 


H. Myers & Bros., by Henry BenpHesy, agt. 
Henry BEnpHEIM. 

‘Sworn to and subscribed before me, this Oct. 26th, 1885, by 
Henry Bendheim, as agent for said firm. 

A. L. Townsenp, N. P. & ex-off. J. P.”’ 

No order granting an attachment was passed, but the 
judge of the superior court signed the writ. On the trial, 
the defendant moved to dismiss the attachments on the 
following grounds: 

(1) “Because plaintiffs fail to allege any particular act 
of fraud committed or done by defendant in his pre- 
tended petition for attachment, but content themselves 
by simply charging: defendant has placed himself in a 
condition to be attached, as appears from the petition 
filed herein.” 

(2) “Because said pretended petition contains mere con- 
clusions of law and of the pleader, without charging any 
acts of defendant that amount to fraud, or from which 
the court could judge as to whether the conclusions therein 
stated amount to fraud or not, as appears from the petition 
filed by plaintiffs.” 

(3) “Because said pretended petition of plaintiffs fails 
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to charge that the purchaser of Loeb’s stock of goods, 
Henry Kaufman, had any knowledge that the sale was 
made for the purpose of defrauding his creditors, or for 
the purpose of hindering or delaying them in the collec- 
tion of their debts, or for the purpose of avoiding the pay- 
ment of his debts.” 

(4) “Because said pretended petition, foundation of 
plaintiffs’ writ of attachment, is not supported, as required 
by law, by the affidavit of any person as to the truth of 
its allegations, or any other evidence of record.” 

(5) “Because it does not appear from the face of the 
petition of plaintiffs for writ of attachment against defend- 
ant that the grounds therein stated were positively sworn 
to by any one.” 

(6) “Because it does not appear upon the face of said 
pretended petition of plaintiffs, either in the recitals or 
by any oath, as required by law, attached thereto, that 
Henry Bendheim was the agent of plaintiffs.” 

(7) Because of the general insufficiency of the allega- 
tions in the petition. 

The court refused to dismiss the attachments, and the 
defendant excepted. 


DonaLpson & Hawes; Guriry & Tatsert; D. H. Pops, 
by Harrison & Preptes, for plaintiff in error, cited, on in- 
sufficiency of petition: 34 Wis. 579; Drake At. §§100, 
106 ; Code, §§3297-8; 10 Ga.9; Wade At. §98; 21 Wend. 
672; 17 Am. R. 46; 1 Wait’s Act. & Def. 417; 14 Wend. 
237; 9 Barb. 440; 79 Am. R. 164; 60 Ga. 118; 32 Wis. 
220; 4 Heisk. 508; 34 Hun, 352. 

On insufficiency of affidavit: 71 Ga. 859; 72 Jd. 133; 
28 Jd. 27; 7 Bosw. 643; 77 N. C. 333; 33 O. St. 254; 22 
W. Va. 645, 211; 26 /d. 221; 5 McLean, 148; 1 Jac. Fish. 
Dig. 131; 80 Ills. 307; 47 Ga. 92; Wade At. $58. 


D. A. RussELtt; GarrarD & MeEtprim, for defendants, 
cited, on the petition: Code, §3297; Drake At. §§98, 103, 
106; Waples At. §§80, 97, 92, 52, 98, 32, 53, note, 57, 85, 
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27,108; 79 Am. D. 171, note, 166; 73 Ga. 493; Burrill 
As. 467; 74 Ga. 544. 
On the insufficiency of the verification of the petition: 
Code, §§3297, 3300, 3753; Waples, 81, 85, 84, 103. 
Motion too late: 79 Am. D. 165, note; Waples, 419, 


BLEcKLEY, Chief Justice. 


1. The questions involved in these cases arise upon a stat. 
ute enacted in 1873, code, §3297 ez seg., and prior decis- 
ions of this court: afford but little light, if any, in solving 
them. The statute provides that, ‘“‘ Whenever a debtor 
shall sell or convey or conceal his property liable for the 
payment of his debts, for the purpose of avoiding the pay- 
ment of the same, or whenever a debtor shall threaten, or 
prepare so to do, his creditors may petition the judge of 
the superior court of the circuit where the debtor resides, 
if qualified to act, and if not, the judge of any adjoining 
circuit, fully and distinctly stating his grounds of com- 
plaint against such debtor, and praying for an attachment 
against the property of such debtor liable to attachment, 
supporting his petition by affidavit, or testimony, if he can 
control the same.” 

Here the petition in one of the cases (and this will serve 
as a specimen) was signed thus: ‘“ Henry Benheim, as 
agent for H. Myers & Bros. Henry Benheim.” And op- 
posite to this signature, towards the left hand margin, was 
the jurat, as follows: “Sworn to and subscribed before 
me, this October 26th, 1885, by Henry Benheim as agent 
for said firm of H. Myers & Bros. A. L. Townsend, N. P. 
and ex-officio J.P.” There was no formal affidavit, but the 
signature to the petition, and the jurat, just quoted, fol- 
lowed immediately after the petition. We think the fair 
construction of the whole document, taken together, is 
that the agent swore to the truth of the petition. By the 
terms, “sworn to,” as used in the jurat, the magistrate 
meant to say, and did say with sufficient certainty, that 
the petition was sworn to; and to swear to an instrument 
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of writing, such as a petition, is to declare on oath that its 
contents aretrue. We cannot doubt that the affiant could 
be convicted of perjury, in spite of the lack of a formal 
affidavit, if the contents of this petition were not true. 
The statute requires the petition to be supported by “affi- 
davit or testimony.” It would be no strain upon sub- 
stance, though perhaps some on form, to hold that a sworn 
petition is an affidavit; but if not an affidavit, it certainly 
is “testimony.” The important matter is to have the 
truth of the petition vouched under the usual sanctions, 
religious and secular, on which the law depends for secur- 
ing truth and excluding falsehood ; in other words, to have 
the petition verified. To swear to a petition is to affirm 
on oath that the matters of fact alleged therein are true. 
The signature of the witness and the jurat of the magis- 
trate annexed to the petition, are sufficient evidence that 
the oath was taken by the one and administered by the 
other. A full and formal affidavit is not indispensable to 
the granting of an attachment by the judge against a 
fraudulent debtor under sections 3297, 3298 of the code. 
A petition sworn to is sufficient. 

2. It will be observed that we are not recognizing in 
these cases anything as verification but what appears on 
the face of the papers. The suggestion made in the argu- 
ment that the “testimony” exacted by the statute might 
be oral, and not reduced to writing at all, yet be sufficient, 
is at variance with the whole scheme of the statute as we 
understand it. In granting an attachment, the judge may 
rest his decision on affidavit or on other testimony, but the 
statute contemplates that the testimony shall be in writ- 
ing and not oral. Mere oral testimony cannot be heard or 
considered. 

The attachment may be granted in the absence of the 
defendment, and without notice to him. How is he to 
have his writ of error, and make it available, without the 
evidence is in writing, so that he may know what it was? 

8. The judge acts judicially in granting the attachment, 
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but ministerially in issuing it. His order granting it should 
be in writing, just as any other judgment which he is au- 
thorized to render, and this order is the proper basis of the 
attachment, whether issued by himself, or another magis- 
trate, or by the clerk. The attachment is not a judgment, 
but a writ, and for that reason is not self-supporting. With 
a proper order behind it, the testimony on which the judge 
acted in granting it is not examinable collaterally, but 
only by writ of error to his decision, or by application, ac- 
cording to section 3299 of the code, to remove, modify or 
vacate the attachment. Where, however, no order grant- 
ing the attachment appears, the affidavit or other testimo- 
ny stands in place of the order, and is examinable when- 
ever and wherever the attachment is sought to be used to 
affect the rights of the defendant or of third persons. If, 
when examined, the affidavit or testimony be found suf- 
ficient to warrant the grant of an attachment on the peti- 
tion, the attachment, when issued by the judge himself, 
will be upheld, notwithstanding the lack of a formal order; 
but if insufficient, the attachment cannot be sustained 
unless an order is produced. 

The statute (code, §3298) does not require the judge to 
issue the attachment, but empowers him to “grant” it, and 
then it is to be “issued in the usual form, and directed as 
usual, and shall be executed as existing laws provide, and 
subject to existing laws as to traverse, replevy, demurrer 
and other modes of defence.” The judge can issue it, for 
he isone of the officers authorized by the general attach- 
ment law to issue the writ. Code, §§3265,3269. But,no 
doubt, upon his order granting it, any other officer might 
issue it who can issue an ordinary attachment. So, too, 
by a special order commanding the clerk to do it, the 
clerk might issue it, for he is the clerical servant of 
the judge acting judicially at chambers as well as of the 
superior court, and it is consonant to all the analogies of 
practice for the clerk to issue writs and processes based 
on judicial orders, judgments or decrees, whether ren- 
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dered in term or in vacation. It would be no more anom- 
alous for him to issue the writ of attachment, in pursu- 
ance of the judge’s order, than to issue the writ of injunc- 
tion. Doubtless, without a formal order by the judge 
granting the attachment, neither the clerk nor any magis- 
trate, save the judge himself, could issue the writ. For 

even the judge to do it without first passing such an order, 

is not proper practice, but as such a practice has grown 

up under the statute, it is sustainable where sufficient evi- 

dence to warrant the entry of an order nunc pro tune ap- 

pears on the face of the papers, but not otherwise. A de- 

fective affidavit, no order appearing, is ground for dismiss- 

ing the attachment. Brown vs. Massman, 71 Ga. 859. A 

motion to dismiss is in the nature of a demurrer, and the 

statute expressly lays open this class of attachments not 

only to demurrer, but to traverse and all modes of defence 

applicable to other attachments under existing laws. Code, 

§§3298, 3300. 

The decision of the judge granting or refusing these 
special attachments is subject to review by writ of error. 
Code, §3301. This shows conclusively that such decision is 
regarded as a judgment. It follows that when a regular 
order granting an attachment has been passed, there is no 
going behind it to inquire into the evidence which was be- 
fore the judge when he acted, except by writ of error 
to his decision, or by a motion to remove, modify or va- 
cate the attachment, as provided for in §3299. Where 
there is an order, the law does not require any of the evi- 
dence on which it was granted, whether that evidence be 
an affidavit or other testimony, to be set out in the attach- 
ment papers. It has to be in writing in order for the judge 
to consider it, but after it is considered, it may either accom- 
pany the attachment when issued, or be filed in the clerk’s 
office for use in case there should be a writ of error sued 
out, ora motion made to remove, modify or vacate. In- 
deed, unless it isso combined withthe attachment papers 
as to be inseparable from them, filing it in the clerk’s 
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office is the only appropriate disposition to be made of it. 

It may be said that where the order is founded on an 
affidavit, not to entertain a demurrer to the affidavit by 
motion to dismiss the attachment is to go counter to 
the rule laid down in the statute, which exposes these 
special attachments to demurrer the same as ordinary 
attachments. But it is to be observed that an ordina- 
ry attachment is founded directly on affidavit with no 
intervening judgment ; whereas the special attachment 
is founded, not on affidavit, but on the judgment em- 
braced in the order. The judgment may be erroneous, 
but ifso, there is another way expressly pointed out to 
reach the error. Indeed, there is a choice between two 
other ways. And it is only abiding by the all but 
universal rule in favor of judgments not to attack them 
for mere error by going behind them and looking at the 
evidence on which they were rendered, except in some 
direct proceeding to reverse or set them aside. The order 
granting an attachment can itself, like any other judg- 
ment, be demurred to as invalid, but it does not vitiate a 
judgment to commit an error in construing or applying 
evidence, or by treating insufficient evidence as suf- 
ficient. Indeed, a judgment rendered wholly without 
evidence stands’ good until reversed in some direct pro- 
ceeding for the purpose. 

We have already said that in the absence of a proper 
order, there is thesame scope for a demurrer, or a motion 
to dismiss,in one class of attachments as another. And 
even with an order, there is the same scope for traverse. 
The defendant may traverse the grounds of the attachment 
notwithstanding any order that the judge does or can 
grant. A traverse does not seek to convict the judge of 
error in granting the attachment, but to show that on the 
whole facts, without reference to whether they were be- 
fore the judge or not, the attachment is groundless. The 
difference is like that between certiorari and appeal, 
which is explained somewhat in Adrams vs. Lang, 60 Ga. 
220, 221. 
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4, True it is that the statute requires the petitioner to 
state in the petition for attachment fully and distinctly the 
grounds of his complaint, and this we think has been done 
in the cases we are considering. The petition for attach- 
ment need not allege the acts of the debtor in more spe- 
cific terms than the language of section 3297 of the code, 
and if a fraudulent sale be alleged, the petition need not 
allege that the purchaser had knowledge of the debtor’s 
fraudulent intent. 
Judgment affirmed. 


GAZAN vs. Royce & Company ge al. 





1. When an attachment was sought on the ground of a fraudulent trans- 
fer of property by a debtor to defeat creditors, under §3297 of the 
code, and the record on its face showed that the petition was not 
supported by any affidavit or testimony of like character as that 
of an affidavit, the attachment was fataily defective; and on the 
trial of a claim case arising under the levy of the attachment, the 
levy should have been dismissed and the attachment rejected 
from evidence, on motion of the claimant. Nor was this defect 
cured by the fact that the judge said, on the trial of the claim 
case, that he had evidence before him (apparently oral evidence) 
which justified his issuing the attachment, the attachment being 
issued by the judge without any judgment being entered for that 
purpose. 

(a) A claimant of property levied on under an attachment cannot 
move to quash the attachment, but the proper motion is to dismiss 
the levy, or to reject it from evidence when offered against him. 
Therefore where the claimant moved to dismiss the attachment, 
‘which was refused, and he failed to file exceptions pendente lite 
and have them recorded within proper time, this did not prevent 
him from moving to dismiss the levy and objecting to the intro- 
duction of the attachment on the trial of the claim case. 

(b) The case of Hines & Hobbs vs. Kimball et al.,47 Ga. 587, discussed, 
and the statement that the claimant could move to dismiss the at- 
tachment prior to the trial of the main issue in the case, disap- 
proved. 

2. That an attachment issued in a partnership name, without stating 

the names of the individuals composing the firm, was not such a 

defect as would authorize the dismissal of the levy thereunder or 

the rejection of the attachment, when offered in evidence on the 
trial of a claim case growing out of the jevy. 
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. Where an affidavit to obtain an attachment was made by an at- 
torney at law, who stated that, to the best of his knowledge and 
belief, the defendant was indebted in a certain amount to the firm 
of which he was attorney, and he further swore to the ground of 
the attachment, setting it forthin the terms of the statute, this 
was a positive statement as to the ground of the attachment, and 
was sufficient. 

. The evidence warranted the verdict finding the property subject. 

. There was no merit in the exceptions taken to the admission of 
testimony and to the charge of the court. 


May 9, 1887. 


Attachment. Laws. Claims. Res Adjudicata. Prac- 
tice in Superior Court. Partnership. Attorney and Client. 
Before Judge Hansett. Brooks Superior Court. May 
Term, 1886. 


A number of attachments were issued against Nathan 
Gazan and were levied on certain property, the first levy 
being on December 4, 1883. Simon Gazan interposed 


claims, and on the trial two were selected as types of all, 
and by agreement the questions at issue were tried un- 
der them. The first was that of Royce & Co. vs. Gazan. 
This attachment was sued out under §3297 of the code. 
The petition alleged, as the ground of attachment, that 
the defendant had made a pretended sale of his entire 
stock of goods and all his real estate to his brother, Simon, 
for the purpose of avoiding the payment of “said debts” 
(having stated their claim). It alleged also that the plain- 
tiffs, being non-residents, were unable to make affidavit 
that these allegations were absolutely true, but “submit 
such evidence as is under their control to support their 
petition.” No affidavit was attached and no order passed 
granting the attachment, but the judge of the superior 
court issued the writ. The second-class of attachments 
was represented by that of Loomis & Hart vs. Gazan. 
The affidavit to obtain the attachment was as follows: 


‘‘“GroraiA, Brooks County. 
‘Before me, the subscriber, a justice of the peace in and for said 


county, personally comes D. W. Rountree, attorney at law for 
v 78-33 
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Loomis & Hart, and on oath saith that, to the best of his knowledge 
and belief, Nathan Gazan is indebted to Loomis & Hart in the sum 
of seven hundred and fifty-eight dollars, and he further swears that 
the said Nathan Gazan is about to remove without the limits of the 
county of Brooks. D. W. Rountree. 

“Sworn to and subscribed before me this 4th day of December, 
1883. F. L. Jongs, J. P.”’ 

In 1884, the claimant made a written motion to dismiss 
all of the attachments of both classes on substantially the 
same grounds as those stated hereafter when the second 
motion to dismiss was made. This was overruled. Ex- 
ceptions pendente lite were prepared, but were lost and 
not filed or recorded during the term. The case was car- 
ried to the Supreme Court (see 76 Ga. 79). In 1886, the 
judgment overruling the motion, which also had been lost, 
was established and ordered to be recorded. An order 
then was taken establishing the exceptions pendente lite 
and ordering them to be recorded. 

When the case came on for trial, the claimant again 
moved to dismiss the attachments of both classes on num- 
erous grounds. As to the first class, the grounds were, in 
substance, that the petition was verified neither by affida- 
vit nor by other sufficient proof; because the allegations 
of the petition were insufficient ; and because the attorney 
of plaintiffs signed the bond, though he did not swear to 
the petitions. As to the second class, the grounds were, 
in substance, because the affidavits were made by the at- 
torney of the plaintiffs, and the ground of attachment was 
not sworn to positively ; because he did not swear that he 
was plaintiffs’ attorney ; because the names of the indivi- 
dual partners were not set out; and because the bonds were 
given by the attorney for plaintiffs’ firm, without stating 
the names of the partners. (The bonds were amended so 
as to state the names of the partners.) 

The presiding judge overruled this motion on two 
grounds: (1) Because the grounds taken were not good 


in law; and (2) because the matter was res adjudicata 
under the former ruling. 
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to the attachments upon the same grounds and moved to 
dismiss the levies thereunder. This was overruled. [In 
the brief of evidence, it is stated that the court held that 
the petitions under §3297 of the code were supported by 
testimony, and that testimony was before the court when 
the attachments were issued, which wasin place of and as 
strong as an affidavit. | 

The evidence for the plaintiffs need not be set out in de- 
tail. It tended to show, among other things, the purchase 
of unusually large amounts of goods by the defendant on 
representations of solvency and small indebtedness; a 
quick transfer of all these and the real estate of defendant 
to his brother to pay an indebtedness alleged to have been 
made months previously and aggregating $9,502.11, created 
in the space of a few weeks and most of it withina few 
days; that the claimant made no return of such indebt- 
edness for taxation, but his tax returns, both before and 
after this indebtedness was claimed to have been created, 
showed from about $3,000 to $3,500, consisting almost en- 
tirely of astock of goods in Savannah; that after the 
transfer, some of the stock was at once sold at low prices 
and the rest was being shipped to Savannah when levied 
on; and that defendant remained in possession of a house 
and lot included in the transfer for a considerable time, 
and in connection with his wife negotiated its sale. 

The claimant introduced no evidence. The jury found 
the property subject. The claimant moved for a new trial 
on thirty-six grounds, those material to be stated being as 
follows: 

(1)-(3) Because the verdict was contrary to law and 
the evidence. 

(4) Because the court overruled the motion to dismiss 
each of the attachments. 

(5) Because the court overruled the objection of the 
claimant to the admission of the attachments in evidence 
and the motion to dismiss the levies under them. 





516 SUPREME COURT OF GEORGIA. 


Gazan vs. Royce & Company et al. 





(6), (16) Because the court erred in admitting to the 
jury as evidence the answers of S. M. Grayson to inter- 
rogatories numbered 1, 2, 3, 4, 5 and 6, relating to the 
transactions of Nathan Gazan with Armstrong, Cator & 
Co., and the statements made by him to said firm, they 
not being parties to attachments herein; said testimony be- 
ing illegal, irrelevant, secondary and tending to mislead 
the jury. [The testimony of this witness showed that de- 
fendant had purchased goods from Armstrong, Cator & 
Co. in August, 1883, and in so doing, had made a written 
statement as to his financial condition, showing property 
amounting to $12,500, and liabilities $3,000, and that they 
shipped goods to him, but subsequently stopped them in 
transitu. | 

(7) Because the court erred in admitting to the jury, 
against the objection of claimant, the answers of William 
Baer to the fourth interrogatory, and to the paper attached 
thereto, marked exhibit “A,” relating to a statement 
made by him for Nathan Gazan to the National Shoe and 
Leather Exchange; said testimony being illegal, irrele- 
vant, secondary and tending to mislead the jury. [Baer 
testified that he was the clerk and book-keeper of defend- 
ant; that he wrote the business letters, sometimes writing 
them himself in the ordinary course of business as a clerk 
would, and they were signed “Nathan Gazan, W. B.,” 
and sometimes they were dictated by Gazan. In answer 
to the fourth interrogatory, he stated that the paper at- 
tached as exhibit “A” was received from the National 
Shoe and Leather Exchange; that it came by due course of 
mail, and he wrote out the answers to the questions pro- 
pounded ; that no one dictated them; and that he took them 
from the books laid before him and signed it. In another 
answer, the witness stated that Gazan was nearly blind 
and could not see to write himself, and that witness had 
charge of the books and knew as much about them as 
Gazan did. The paper attached as exhibit “A” was a 
series of questions and answers as to Gazan’s financial 
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condition, and represented him as in good standing, having 
assets worth about $10,000 above his liabilities. It was 
signed “N.Gazan, W. B.,” and was sent between May and 
December, when the transfer was made. | 
(8) Because the court erred in admitting to the jury 
as evidence, against claimant’s objections, the statements 
made to the National Shoe and Leather Company, being 
attached to and part of answer of Wm. Baer; same being 
made, as claimant insists, by Wm. Baer, and not by 
Nathan Gazan, and not shown to have been authorized 
or ratified by Nathan Gazan, and there being no proof 
that any of Nathan Gazan’s creditors had ever seen or 
acted upon said statement, nor any proof connecting 
claimant with the same in any way; said testimony being 
illegal, irrelevant and tending to bias, prejudice, confuse 
and mislead the jury against claimant. [See note to pre- 
ceding ground. | 
(9) Because the court erred in admitting, over claim- 
ant’s objection, the letter purporting to have been written 
to J. Whitehill & Co., signed “Nathan Gazan, by W. B.”; 
claimant insisting, without proof of the handwriting of 
Nathan Gazan or W.B., or who “W. B.” was, or that W. 
B. was authorized to write said letter, or that Nathan 
Gazan ever ratified the writing of the same; nor does it 
in any way connect Simon Gazan with the matters therein 
mentioned; said testimony being illegal, irrelevant and 
tending to bias, prejudice and confuse the jury against 
claimant. [See note to 7th ground above. The letter was 
dated Sept. 6,1883. It stated that the parties addressed 
‘had doubtless heard of the panic in Baltimore, after de- 
fendant left there, growing out of his purchases; that sev- 
eral parties had stopped their goods, and thanking this 
firm for allowing their goods to come forward, and speak- 
ing of the parties who became alarmed at his purchases, 
as “small in principal (?) and capital.” Whitehill testi- 
fied that his firm forwarded the goods and never received 
any payment for them; and in answer to the question 
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whether he had received any letter from Gazan in refer- 
ence to the purchase and a request to attach it, he did so. | 

(10) Because the court erred in admitting, over claim- 
ant’s objection, the letter purporting to have been written 
by “Nathan Gazan, per W. B.,” to Townsend, Whitely & 
Company, claimant insisting, without any proof, that 
Nathan Gazan authorized or ratified the same, or any proof 
who “W. B.” was, or proof of his handwriting, or that he 
wrote the letter in fact, or connecting claimant with same; 
said testimony being illegal, irrelevant and tending to 
bias, confuse and mislead jury against claimant. [See 
note to 7th ground above. The letter appears in the 
record as signed “N.Gazan.” It is dated August 28, 1883, 
seeks to explain the extent of defendant’s purchases, and 
complains of want of confidence on the part of some of 
those who sold to him, and claims that his purchases were 
legitimate. One of the firm to whom it was written 
testified that “we received letter from Gazan of date 
August 28, 1883,” which he attached to his answers. | 

(12), (18) Because the court admitted the testimony 
of various witnesses named, over claimant’s objection. 
[The testimony of these witnesses tended to show large 
purchases on credit, made by defendant in August, before 
the transfer to his brother early in December; that he 
sought to make other purchases, which were refused on 
account of the excessive amount of goods which he de- 
sired shipped ; that he bought goods of a variety of kinds, 
and that considerable amounts of goods were ordered, but 
were stopped in transitu by the shippers. The objection 
was, that this testimony was irrelevant, not connected 
with claimant, and calculated to bias and prejudice the 
jury astohim. Hestated that the original statement had 
been sent to defendant, but that he attached a copy. 
Notice and subpena duces tecum were served to cause the 
production of the original, but it was not produced. ] 

(14) Because the court admitted in evidence the tax 
returns of claimant, over his objection. 
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(15) Because the court admitted in evidence a deed of 
assignment made by Simon Gazan, the claimant, as an 
insolvent, for the benefit of creditors, on June 3, 1885.— 
The objection was that it was irrelevant. 

(18) Because the court charged the jury as follows: “ But 
if any material badge of fraud be proved to your satisfac- 
tion, then it constitutes a ‘prima facie’ case of fraud, and 
if such material badge of fraud be proven, and be left un- 
explained by evidence, then you are authorized to infer 
the existence of a fraudulent intent, and to set the sale or 
other transaction aside.” 

(19) Because the court charged as follows: “ Among 
the badges of fraud recognized by law, is the inability of 
the party purchasing to pay the purchase money. ‘The 
sale of one’s entire property suddenly and for a grossly 
inadequate price.’ Close relationship between the parties 
to a sale or transaction, covering the vendor’s entire prop- 
erty, especially if the seller be insolvent or greatly em- 
barrassed at the time, is a circumstance which you may 
consider in determining the character of the sale by Nathan 
Gazan to Simon Gazan.” 

(20) Because the court charged “that the continuous 
possession of property, real or personal, by seller after sale 
was also ‘prima facie’ proof of a fraudulent purpose.” 

(21) Because court erred in his charge, in charging as 
a badge of fraud: “ Any unusual preparation or sudden 
changes in one’s method of doing business, contrary to the 
customary habits of business, occurring shortly before such 
sale of one’s entire property, by one in embarrassed cir- 
cumstances, constitutes a badge of fraud, and if proven to 
your satisfaction, and not explained by satisfactory evi- 
dence, may authorize you to infer the existence of a fraud- 
ulent purpose.” 

(22) Because the court, after charging the jury as to 
badges of fraud, charged further: “ Inquire if any or all 
these badges of fraud exist or not; I cannot say if they do 
or do not, or intimate any opinion, but it is for you to ex- 
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amine the evidence and decide whether they do or not. 
If the evidence shows that they exist, or any of them, 
inquire if there is any evidence showing that Simon Gazan 
was a bona fide purchaser for a valuable consideration, 
without notice of any intent to defraud or delay creditors, 
or grounds of reasonable suspicion,” etc. Said charge, as 
claimant insists, indicated to the jury that if any badge of 
fraud was proved, it showed a fraudulent intent on the part 
of Nathan Gazan, instead of leaving it to the jury to say 
whether it did or not. 

(23) Because the charge of the court, taken as a whole, 
is indefinite, and tended to confuse the jury on the issue 
of fraud or no fraud in the sale. 

(24) Because the court declined to charge the jury, as 
requested by claimant’s counsel, in writing the following: 
“The burden of proof being on plaintiffs in attachment 
to show the goods and other property set out in Simon 
Gazan’s claim-affidavits were subject to the levies of the 
various attachments, it is incumbent on plaintiffs in attach- 
ment to identify by evidence as the property of Nathan 
Gazan, before the jury can find said goods and other prop- 
erty subject.” 

(25)-(29) Because the evidence failed to support the 
verdict in various particulars specified. 

(30) Because the court admitted testimony of C. H. 
Remington that Nathan Gazan kept posted about his bus. 
iness, did his own correspondence, etc.—The objection was 
that it was irrelevant and illegal. 

(31) Because the court admitted evidence of S. J. Ep- 
stein to the effect that, some time in the winter of 1883, 
Nathan Gazan was in possession of the property and that 
he bought coffee from him at prices named.—Same objec- 
tion as just noted. 

(32) Because the court admitted testimony of J. T. 
Thrasher as to the house sold by him, and to the effect 
that defendant continued to live there from some time in 
1883 until 1885, and then he and his wife sold it to the 
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witness. [The house was included in the transfer under 
which the claimant claimed. ] 

(33) Because the court admitted the answer of I. S. 
Seaman to the question, “How long would it take him to 
dispose of it?’ [The witness testified that defendant’s 
stock of saddles and harness before the transfer to his 
brother was much larger than he usually carried, and it 
would take two or three years to sell such a stock; and 
that the witness was a saddle and harness maker in the 
same town and had been so for forty-five years. | 

(34) Because the court admitted testimony of Robert 
Henderson as to the stock of goods of defendant. [The 
witness testified that he had been in the habit of going 
into defendant’s store and was there in the fall of 1883, 
and that he thought it was a large stock of goods—the 
largest he ever saw in there. | 

(35) Because the court allowed W. A. McNeill to testi- 
fy as to kind of furniture in Mrs. Gazan’s house in Quit- 
man. [ McNeill, who was the sheriff, testified that he made 
search and could find no property on which to levy, except 
that on which the attachments were levied, and that he had 
been in the defendant’s parlor, and the furniture therein 
was worth $125 or $135.] 

(36) Because the court admitted testimony of Hobson 
as to the price of goods bought from Simon Gazan. [The 
witness testified that, at the time of the transfer, he 
bought goods from claimant at prices less than they could 
have been bought for in New York; that it cost something 
to ship them, and it was advantageous to sell instead of 
shipping; that he considered it a bargain, and hence bought 
them. | 

The motion was overruled, and the claimant excepted. 


MacIntyre & MacIntyre; J. G. McCati; W. B. Ben- 
NETT; J. G. WapE; GarraRpD & ME.LpRIM, for plaintiff in 
error. 
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D. W. Rountree; E. P. S. Denmark; W. M. Hamnonp; 
J. H. Lumpgmy, for defendants. 


Hatt, Justice. 


This writ of error covers two classes of cases. The first 
class is represented by the case of Gazan vs. Royce & Co.; 
the second class by Gazan vs. Loomis & Hart. The 
attachment in favor of Royce & Co. was issued under sec- 
tion 3297 of the code. As appears upon the face of the 
record from the lower court, the petition in this case was 
not supported by any affidavit, nor was it supported by 
testimony of like character as that of an affidavit. Under | 
the principles announced in the case of Loeb vs. Smith 
Bros. & Co. et al. at this term, the attachment was fatally 
defective. The petition says that the petitioner could not 
swear that the facts set forth in the affidavit in relation to 
the fraudulent transfer of this property were absolutely 
true, but asked permission to submit such evidence as was 
under his control. True, at a subsequent stage of the pro- 
ceedings, the judge said that he had evidence before him 
(as we take it, oral evidence) which justified his issuing 
this attachment. If such evidence existed, it depended 
solely on the judge’s recollection. No record was ever 
made of the fact that it existed. And we have just held 
(Loeb vs. Smith Bros. & Co. et al.) that that, or something 
equivalent to it, is indispensable to authorize the issuing 
of such an attachment. Ante, 504. 

If there were nothing more in this case than that, it 
would be decisive of the question arising upon that attach- 
ment, and all others of the same class included in this 
record. But in 1884, the claimant made a motion in writ- 
ing to set aside this attachment, and all others belonging 
to the same class, for the reasons just mentioned. Upon 
the hearing of that motion (which was placed upon tne 
motion docket), it was overruled by the court, and no ex- 
ception was taken to the decision overruling it. It was 
stated that exceptions pendente lite were filed to the mo- 
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tion, but they did not appear upon the record. If they 
were filed to that decision, they were never placed upon 
the minutes of the court where they should have gone. 
The case was afterwards brought to this court by the plain- 
tiffs in attachment, who were cast on the first trial; and 
here the decision was reversed. These exceptions were 
not brought up, nor was error assigned upon them in this 
court, and nothing more was heard of them until this claim 
was on its final trial in 1886; and then an order was taken 
to enter the decision made in 1884 upon the minutes of 
the court nunc pro tunc. That order was granted. On 
the trial of the main issue, the claimant moved to exclude 
the attachment as evidence, upon the ground formerly 
stated, and to dismiss the lien created by the attachment. 
This motion was overruled, and the claimant excepted. 
It was overruled on two grounds, the latter of which need 
only be mentioned (the former having been already dis- 
posed of), viz. that there was a former judgment unap- 
pealed from and unreversed, which was conclusive as to 
the matter. 

We do not think the ruling proper. Weare aware that 
in the case of Hines & Hobbs vs. Kimball et al., 47 Ga. 
587, the court below did entertain a motion to dismiss at- 
tachments prior to the trial of the main issue in the case, 
for defects apparent on the face of the attachment, and 
that the court did order the attachments to be dismissed. 
That was excepted to, and brought to this court. This 
court, however, reversed that judgment. In delivering 
the opinion of the court, Judge McCay stated that it was 
admissible to make the motion in that way ; but later on, 
similar questions arose in several cases before this court, 
and in all except one, upon claims filed to the levying of 
executions, a different rule was laid down. 

In Bosworth vs. Clark, 62 Ga. 286, this court ruled 
that if the claimant would except to the sufficiency of the 
execution, the proper motion on his part was to dismiss 
the levy, or to object to the execution as illegal evidence 
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in the case, and not a motion to quash the execution ; that 
his only concern therewith was that the execution should 
not be used against the property claimed. This ruling 
was repeated, almost in terms, in the case of Morton, Bliss 
& Co. vs. Gahona, 70 Ga. 569, where Chief Justice 
Jackson said, in delivering the opinion of the court, that 
it did not lie in the mouth of the claimant to move to 
quash the execution. It only concerned him that the ex- 
ecution should not touch his property, as previously de- 
cided in Bosworth vs. Clark. In Krutina vs. Culpepper, 
October term, 1885 (75 Ga. 602), we held that where an 
attachment issued, based upon affidavit not positively 
swearing to the ground upon which it is issued, and was 
levied, a judgment in attachment obtained, a fi. fa. issued 
and levied, and a claim interposed, the claimant could 
move to dismiss the levy on the ground that the attach- 
ment affidavit was defective ; that such a motion was not 
objectionable on the ground that it was not made within 
three years from the rendition of the judgment; that the 
claimant could not move in reference to the judgment 
until after the filing of the claim; and that a motion by 
a claimant to dismiss a levy is not a motion to set aside a 
judgment, which must be made within three years from 
the rendition of such judgment. For these reasons we 
think that this attachment should have been repelled 
when it was offered in evidence to subject the property 
claimed, and that the levy should have been dismissed; 
and as to the class of cases of which this is a representa- 
tive, the judgment of the court below must be reversed. 

In the other class of cases, represented by Gazan vs. 
Loomis & Hart, the attachment issued under section 3264 
of the code. The objection to that was twofold: (1) That 
it was issued in the partnership name, and that the names 
of the individuals composing the firm were not set out in 
the attachment; and (2) that the ground of the attach- 
ment was not positively sworn to. The affidavit was 
made by an attorney at law, who stated that, to 
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the best of his knowledge and belief, the party was in- 
debted in a certain amount to the firm of which he was 
the attorney; and he further swears to the ground of the 
attachment, setting it forth in the terms of the statute. 

These are no longer open questions in this court. The 
first was disposed of in the case of DeLeon vs. Heller, 
Hirsch & Co., October term, 1886, (77 Ga. 740). As to 
the objection on the second ground mentioned, that is 
covered by the case of The Chronicle and Constitutional- 
ist vs. Rowland, 72 Ga.195. The property claimed was 
found subject, as it should have been. The evidence upon 
which it was condemned was strong enough to justify the 
verdict of the jury; indeed, the weight of the testimony 
was with the finding of the jury. 

Various exceptions were taken to the admission of testi- 
mony and the charge of the court, none of which we think 
are good. Judgment therefore in this latter case, Gazan 


vs. Loomis & Hart, together with the other cases belong- 
ing to that class, is affirmed. 


Harris vs. THE CENTRAL RAILROAD, AND vice versa. 


. The cause of action alleged being the homicide of plaintiff’s hus- 
band by means of the defendant’s negligence, the allegations in 
the declaration touching the specific acts of negligence and the 
manner of causing death, may be varied or added to by amend- 
ment during the progress of the trial, so as to adapt the pleadings 
to the evidence in allitsaspects. In this case there was enough in 
the declaration to amend by ; the amendment did not introduce a 
new cause of action, and it was not offered too late. 

. A witness may date a fact which he knows by relating it to the 
time when he heard of another fact ; and in so doing may state not 
only that he heard something, but what that something was, in or- 
der to let the jury see what reason he had to observe and remem- 
ber. But the hearsay, though he repeats it on oath, is no evidence 
either of the occurrence or the date of the fact which it purports to 
affirm. 

. It isthe duty of the court both to protect a witness under cross-ex- 
amination from being unfairly dealt with, and to allow a search- 
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ing and skillful test of his intelligence, memory, accuracy and 
veracity. Asageneral rule, itis better that cross-examination 
should be too free than too much restricted. 

4. That at a former trial a different theory of defence was relied on 
is not relevant as matter of evidence, and the exclusion of testi- 
mony to that effect is not error. 

5. The statute does not require that atrain started at or upon a pub- 
lic crossing should be checked and kept checked while passing 
over that crossing. 

6. Whether, in a given case, due diligence requires that a train 
should leave on schedule time, or whether persons upon it, not as 
passengers, should alight from it before the time of departure fixed 
by schedule, or whether, when a train is starting or about to start, 
a person passing in front of the engine should see to it that the 
train is not moving or about to move, are all questions of fact for 
the jury, and not for decision by the conrtin its general charge. 

7. Where a verdict was rendered in favor of the defendant, a motion 
for a new trial made by the piaintiff during the term of the trial 
and overruled, to which judgment the plaintiff excepted, the de- 
fendant could file a cross-bill of exceptions complaining of the al- 
lowance of an amendment at the trial, although more than sixty 
days from that time. (Rep.) 

March 12, 1887. 





Amendment. Evidence. Witness. Practice in Su- 
perior Court. Railroads. Streets and Sidewalks. Neg- 
ligence. Charge of Court. Practice in Supreme Court. 
Before Judge Van Epps. City Court of Atlanta. Decem- 
ber Term, 1886. 


Lucinda Harris brought suit against the Central Rail- 
road and Banking Company to recover damages for the 
homicide of her husband. The pleadings are sufficiently 
stated in the decision. The case as it stood at the first 
trial will be found reported in 76 Ga. 501. On the last 
trial, the jury found for the defendant, and the plaintiff 
moved for a new trial on the following grounds: 

(1), (2) Because the court admitted the following tes- 
timony of J. J. Kell: “One of the train-hands came down 
to the engine and said to me, ‘We have run over a man 
in the shed.’”—The objection was that it was hearsay; 
and the court overruled the objection, stating, “I admit it, 
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not for the purpose of establishing the truth of the facts, 
but as tending to establish the date or occasion in ques- 
tion.” [The witness testified that he was defendant’s 
engineer, running between Atlanta and Macon; that he 
left Atlanta every other day, his schedule time of leaving 
being nine o’clock in the evening; that his orders were 
to start slowly and ring the bell, which he always did, and 
did so that night; that he did not remember dates, but 
always used proper precautions; that he did not know 
that a man had been killed and did not hear of it till his 
train reached Forrest Station, about thirteen miles from 
Atlanta, where the train-hand came and told him, as above 
stated; and that the train struck no obstacle in crossing 
the street in front of the depot. Other witnesses stated 
that deceased was killed November 12, 1883.] 

(3) Because of the following ruling: In cross-exam- 
ining the witness, Kell, the plaintiff's counsel drew the 
following answers: Q. “You are pretty confident that 
you went out on the first day of November?” A. “ Yes, 
sir.” Q. “Why? <A. ‘By the conductor’s report.” Q. 
“Then, of your own knowledge, you do not know that 
you went out on that day?” A. “No, sir; yousee I don’t 
keep the day of the month. I did not notice anything like 
that.” Q. “Did you turn to the conductor’s report to see 
if you went out that Ist day of November?” A. “No, sir; 
_ [have his words, sir.” Q. “Then your testimony about not 
having run over this man on the first day of November is 
based upon somebody else’s word?” The defendant ob- 
jected to the last question as a misstatement of the wit- 
ness’s testimony, and the court sustained the objection. 

(4) Because the court excluded testimony offered by the 
plaintiff to show that, on a former trial, the defendant first 
relied upon the theory that the train of another railroad 
killed the plaintiff's husband, and not that of defendant. 

(5) Because the court charged as follows? “The princi- 
ple of law which requires a railroad company to check and 
keep checking the speed of a train at a public crossing, 
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so as to stop in time should any person or thing be cross- 
ing said track on such road-crossing, has no application to 
where the train is stationary in the depot with its engine 
immediately out from under the car-shed; it applies only 
to running trains approaching public crossings, and not to 
trains starting at a public crossing.” 

(6) Because the court charged as follows: “ Where the 
train is starting out on a crossing, or about to start, ordin- 
ary diligence would require that a person attempting to 
pass ahead of it, and before such train, should see to it 
that such train is not moving or about to move.” 

(7) Because the court charged as follows: “The safety 
of passenger traveling upon the railroad train requires that 
a definite time should be fixed by schedule for the depart- 
ure of such train, and the care and diligence which the 
law imposes upon the railroad company require that such 
train should start at the time appointed for its departure. 
The defendant has the right to fix the schedule time at 
which its train shall leave its depot, and ordinary care and 
diligence would require the persons on such train, not in- 
tending to travel thereon as passengers, should leave such 
trains before the time fixed by the schedule for the depart- 
ure of the train. Diligence would not require that the 
railroad company should delay the departure of its trains 
until after the schedule time appointed for its departure 
had passed, to enable persons thereon not intending to 
travel thereon as passengers to get off the train.” [The 
court, among other things, charged §3033 and parts of 
§§2972, 3034 of the code, and defined ordinary care. ] 

The motion was overruled, and the plaintiff excepted. 
The verdict was dated October 14, 1886; the order over- 
ruling the motion December 23; plaintiff’s bill of excep- 
tions certified December 27, and service of it acknow]l- 
edged December 28. The defendant filed a cross-bill of 
exceptions, which was certified December 27, 1886, and 
in which error was assigned because, after the*close of 
plaintiff's testimony and pending the introduction of tes- 
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timony by defendant, the court allowed plaintiff to make 
the amendment set out in the decision. The objections 
were that there was not enough in the pleadings, as they 
then stood, to authorize the amendment to be made; that 
it would add a new and distinct cause of action; and that 
it was too late, at that stage of the trial, to make an 
amendment. 

On the call of the cases in the Supreme Court, a motion 
to dismiss the original bill of exceptions was made on the 
ground that it did not “specify plainly the decision com- 
plained of and the alleged errors.” The plaintiff in error 
moved to dismiss the cross-bill of exceptions on the ground 
thatit was presented to the presiding judge more than sixty 
days after the decision complained of. Both motions were 
overruled. 


Hoxe & Burton Smiru, for plaintiff. 
Henry. Jackson, for defendant 
BLEcKLEY, Chief Justice. 


This was an action by a widow to recover damages for 
the homicide of her husband. There was a verdict for the 
defendant, and a motion for new trial by the plaintiff, 
which was overruled. The judgment overruling the mo- 
tion was rendered more than sixty days after the trial; 
notwithstanding which fact, the defendant sued out a - 
cross-bill of exceptions, complaining of a ruling of the 
court made on the trial. When the case was called here 
for argument, a motion was made to dismiss the cross-bill 
on the ground that it was sued out too late. Our decision 
on that point is, that there was uo right to a cross-bill 
until the principal bill had been signed, and that, as the 
cross-bill was of the same date, or near the same date, as 
the principal bill, it was intime. The motion to dismiss 


the cross-bill of exceptions is overruled. 
v 78 34 
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1. The matter of that cross-bill was the allowance of an 
amendment, which was offered and made pending the 
introduction of evidence by the defendant. The amend- 
ment being to the declaration, the propriety or impro- 
priety of allowing that amendment will depend upon the 
declaration as it stood before amendment. Looking to 
the original, we find that the substance of it was that the 
plaintiff's husband was killed by the running of the de- 
fendant’s train, locomotives, cars and other machinery; 
his death was the result of no negligence on his part, but 
was due to the negligence of the defendant; it was the 
result of failure by the defendant to use any of the pre- 
cautions required of railroad companies at public cross- 
ings, and to use reasonable care to prevent injury to 
passers by at Pryor street crossing, where he was killed. 

An amendment, prior to the one excepted to, had been 
made, which alleged, in substance, this: The railroad 
crosses Pryor street and goes to the end of the car-shed; 
the engine started on the edge of the sidewalk and across 
the walk and street without ringing the bell or giving any 
sufficient signal of an intention to start. It started and 
ran too rapidly, and the circumstances were such as to re- 
quire special care by the defendant; but the defendant 
failed to exercise ordinary care, or any care, and this 
negligence caused the homicide. 

The amendment finally made, and the one excepted to, 
was, in substance, as follows: The defendant failed to 
furnish a safe way for egress from the cars,in this: It 
placed an iron rail around the platform of a car and did 
not provide steps to another car next to the former, nor 
proper rails for the protection of persons on the steps. A 
number of persons. were upon the latter car bidding 
friends good-bye; they were there by permission, express 
or implied, of the defendant, and were negligently urged 
by the defendant from the car, and whilst they were 
getting from it the train started, the conductor not allow- 
ing sufficient time for those persons to descend, nor did he 
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stop the train or use any care to prevent an accident, 
though he saw a crowd endeavoring to get off, and saw 
that the plaintiff’s husband, in climbing off the platform, 
had fallen between the cars and was hanging to one of 
the posts of the railing. These acts were gross negligence 
on the part of the defendant, and caused the death of the 
plaintiff's husband, who was on the train by the defend- 
ant’s permission, and was in the exercise of due diligence. 

The cause of action was the homicide of the plaintiff's 
husband by the negligence of the defendant. In setting 
out that negligence, it was described in one way in the 
original declaration, in another by the first amendment, 
and in another by the second amendment. But it was all 
the same cause of action. It might be tested thus: Sup- 
pose it were lawful to amend indictments for murder, and 
you had an indictment for the murder of A, alleging that 
it was by shooting, and the proof disclosed that it was by 
stabbing ; could an amendment alleging that it was by stab- 
bing be thought to charge another and different crime ? 
The crime in the supposed case would correspond to the 
cause of actionin this. Would it be charging the defend- 
ant with another crime to add another count, or to allege 
in the same count that the death was the result of stabbing, 
or other means than shooting, the means first charged ? 
We think not. There can be but one cause of action for 
the homicide of any one man, and all these variations went 
to the means and mode by which the homicide was perpe- 
trated; and the present case is a good illustration of the 
propriety of at least a discretionary power of allowing 
such amendments ; because, as the plaintiff understood her 
case, and proved it, the homicide was the result of an oc- 
currence at the crossing, separated altogether from the cars 
and the condition of the cars. But the defendant intro- 
duced evidence, of which probably the plaintiff had no 
knowledge or information before, tending to show that the 
killing occurred in consequence of the husband’s being upon 
the train and attempting to get off, and exposing himself, 
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or becoming exposed, while in the act of alighting. It 
would be a great hardship to make this action fail because 
of the difference and the doubt as to how the death really 
came to pass, provided that it was the result of defend- 
ant’s negligence. It was a proper case for amendment, 
and it would have been an abuse of the law of amendment 
had this amendment been disallowed. The cause of action 
alleged being the homicide of plaintiffs husband by means 
of the defendant’s negligence, the allegations in the declara- 
tion touching the specific acts of negligence and the man- 
ner of causing death may be varied or added to by amend- 
ment during the progress of the trial, so as to adapt the 
pleadings to the evidence in all its aspects. In this case 
there was enough in the declaration to amend by; the 
amendment did not introduce a new cause of action, and 
it was not offered too late. 

On the cross-bill of exceptions, therefore, the judgment 
is affirmed. 

2. Passing now to the main case, the first ground of the 
motion for new trial which we notice is, that a witness was 
permitted to testify that another person told him at a 
certain station that the train had run over a man in 
Atlanta and killed him. This evidence, with some more 
of the same sort, was objected to on the ground that it was 
hearsay. The court overruled the objection and admitted 
the evidence for the sole purpose of fixing the date. 
Whether the court meant that it was to fix the date of the 
homicide or the date of certain facts about which the 
witness detailing the hearsay testified, we do not positively 
know. The record is somewhat uncertain as to which one 
of these dates the court had in mind. The evidence is 
admissible for the purpose of fixing one of them, but not 
for the purpose of fixing the other. A witness may date 
a fact which he knows by relating it to the time when he 
heard of another fact, and in so doing, may state not only 
that he heard something, but what that something was, in 
order to let the jury see what reason he had to observe 
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and remember; but the hearsay, though he repeats it on 
oath, is not evidence either of the occurrence or of the 
date of the fact which it purports toaffirm. The fact of a 
homicide and the time of a homicide were indicated by 
this hearsay, but the witness who repeated it adverted to it, 
not for the purpose (so far as his own mind was concerned ) 
of showing either the fact or the date of the homicide 
(for these he did not know), but of fixing the time when, 
as he remembered, his locomotive did not run over any- 
body, and when he used certain acts of diligence in the 
starting of that locomotive from the car-shed in Atlanta 
and in passing over Pryor street crossing. 

Now, for the purpose of showing that the witness knew 
and remembered that on a given date, without knowing 
the day of the month, or the week, or even the year, he 
did not run his engine over anybody, and that the bell was 
rung, and that he ran slowly in starting, this conversation 
with the other party was admissible; and in order that the 
jury might see how strong an impression it probably made 
upon his mind, it was proper to let him detail what his 
informant had said; but that saying was not any evidence 
whatever that a homicide had taken place, or, if it did take 
place, that it was on that day rather than any other day. 
The evidence for its appropriate purpose was admissible, 
and the court ruled it in, stating that it was to fix a date. 
We are bound to presume that it was to fix the date it was 
competent to fix, and not one that it was incompetent to 
fix; and therefore we hold that there was no error which 
appears to us in admitting the evidence. 

3. Another ground of the motion for new trial is, that 
in the progress of the examination of this witness, the 
court, at the instance of counsel for the defendant, inter- 
posed, and refused to allow a certain question to be pro- 
pounded, or to be insisted upon after it was propounded. 
The objection to that question was that it misrecited the 
evidence of the witness, and endeavored to get him to 
commit himself to an error embraced in the recital with 
reference to the month and day of this event. 
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On that we simply rule this: It is the duty of the court 
both to protect a witness under cross-examination from 
being unfairly dealt with, and to allow a searching and 
skillful test of his intelligence, memory, accuracy and ver- 
acity. Asa general rule, it is better that cross-examina- 
tion should be too free than too much restricted. This is 
a matter that necessarily belongs to and abides in the dis- 
cretion of the court. In this instance we do not see that 
the discretion was abused, although we are inclined to 
think that if the examination had been allowed to proceed, 
it would ultimately have done no injustice to the witness; 
and the court might have interposed in another way, that 
is, by calling the attention of the witness to this specific 
date, and giving him an opportunity to explain. There 
must be allowed some degree of skill, if not sharpness, in 
conducting cross-examinations, because a witness, how- 
ever fair and honest and truthful, may not be careful 
enough, and it is to the interest of justice to expose the 
blundering of a witness, as well as his willful departures 
from veracity. A jury ought to be made to know what 
character of mind they have before them on the witness- 
stand, whether they have a careful, cautious witness, or 
one who is disposed to take things on trust. That is quite 
essential. But the court is there, watching the proceedings, 
and acquainted with all the surroundings; it is proper to 
leave such a question to the discretion of the court; and 
we so do now. The exact scene will never be repeated, 
and it is unnecessary to rule upon it more specifically. 

4. Evidence that ata former trial of the case the defence 
relied upon a different theory from the one presented at 
this trial (it is not stated what sort of evidence), was offered 
and rejected. We think that the court ruled properly in 
rejecting it. Just as the plaintiff may vary a line of at- 
tack (and did it in this case), so the defendant may vary 
his line of defence. Taking position in the field and fight- 
ing once in that position will not prevent a change; 
indeed, in the same trial the defendant may not only urge 
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different defences, but contradictory defences. He may 
take all the chances in his favor, just as the plaintiff here 
relied upon one mode of killing at the crossing and an- 
other by falling from the cars. It is quite right, and there 
ought to be no grudging of latitude to bring out the truth ; 
all the truth, and all aspects of it. That at a former trial 
a different theory of defence was relied on is not relevant 
as matter of evidence, and the exclusion of testimony to 
that effect is not error. 

5. It is contended that the statute regulating the check- 
ing of the speed of trains at public crossings is applicable 
to this case. We think not, and hold, on the contrary, 
that the statute does not require that a train started at 
or upon a public crossing shall be checked and kept 
checked while passing over that crossing. By natural 
laws, instead of the situation being one for checking and 
keeping checked, it is one for “anchecking. In passing 
from rest to motion, no checking is possible; the statute 
contemplates a state in which there can be less motion, 
not one in which, to make progress at all, there must be 
more. 

6. The charge of the court touching diligence is com- 
plained of. Whether in,a given case due diligence requires 
that a train should leave on schedule time, or whether 
persons upon it, not as passengers, should alight from it 
before the time of departure fixed by schedule, or whether, 
when a train is starting or about to start, a person pass- 
ing in front of the engine should see to it that the train 
is not moving or about to move, are all questions of fact 
for the jury, and not for decision by the court in its gen- 
eral charge. The court undertook to instruct the jury 
that a train ought to leave on schedule time, and that the’ 
conductor ought not to delay its departure beyond schedule 
time in order to give persons an opportunity to get off. 

It moreover instructed the jury that ordinary diligence 
would require that a person passing in front of an engine 
in the act of starting, or about to start, should see to it that 





536 SUPREME COURT OF GEORGIA. 


Harris vs. The Central Railroad, and vice versa. 


it was not starting or about to start. These were all ques- 
tions for the jury, under the special circumstances. They 
are questions of fact, rather than of law, because diligence 
has to be determined in view of the conditions, the special 
conditions, existing at the time the conduct under investiga- 
tion took place; and the standard of decision for ordinary 
diligence is the conduct of a man of ordinary prudence un- 
der like circumstances. That standard is supposed to be in 
the minds of the jury ; andit is the standard in the minds of 
the jury with which the conduct involved in the particular 
case is to be compared. That same standard may be in 
the mind of the judge, and he may be more competent to 
make the comparison; yet the law does not permit him to 
make it. He has no more to do with it than if he had no 
standard at all. He has no more to do with the determina- 
tion of a question of diligence in a particular case than if 
he did not know and could not find out what would be the 
_conduct of a man of ordinary prudence in such circum- 
stances. He must simply refer it to the jury. He must 
tell them what the standard is; that is, give the description 
of it which the law gives. If it be a case for slight dili- 
gence, he must tell them it is that care which every man 
of common sense exercises; if it be ordinary diligence, he 
must tell them it is the care which every prudent man ex- 
ercises; and if it be extraordinary diligence, he must tell 
them it is that extreme care and caution which very pru- 
dent and thoughtful persons exercise. But beyond this he 
cannot go, unless there is some statute to lead and conduct 
him. 
Judgment reversed. 
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SHIVER vs. BENTLEY, administrator. 


That property was seized by an officer and sold is generally inad- 
missible evidence without producing the officer’s authority for the 
seizure, or accounting for its non-production. 


May 9, 1887. 


Evidence. Before Judge Hansett. Brooks Superior 
Court. May Term, 1886. 


Jordan brought trover against Shiver to recover a horse. 
On the trial, it appeared that the plaintiff had swapped 
horses with the defendant, giving the horse sued for for a 
mare, and that he claimed to have been defrauded in the 
trade by misrepresentations as to the quality of the mare. 
The jury found for the plaintiff $125.00, or the horse and 
$40.00 damages. The defendant moved for a new trial on 
anumber of grounds, among them being that the court 
admitted evidence to show that the horse traded by the 
defendant to plaintiff had been levied on and sold under a 
ji. fa. and brought $40.00. The objection was that the 7. 
fa. was higher evidence of the fact. The court required 
the $40 damages and $15 of the principal amount found 
to be written off, and thereupon refused a new trial. The 
defendant excepted. 


Joun G. McCat., for plaintiff in error. 


Dan. W. Rountrer, for defendant. 
BLEcKLEY, Chief Justice. 


Jordan and Shiver exchanged horses. Very soon after 
the swap was consummated, Jordan applied fora recission, 
tendered back the horse he got, and demanded the one he 
gave. The reason he assigned for his dissatisfaction was 
that the horse tendered back would not work, and Shiver 
had represented that he would work, and knew he was 
wanted for that purpose. Shiver refused to rescind, held 
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on to his new horse, and converted him to his own use. 
Jordan thereupon brought statutory complaint in the na- 
ture of trover, to recover the horse or its value. The jury 
found in his favor, and a motion made by Shiver for anew 
trial was overruled. 

In the pleadings, there was nothing alleged concerning 
fraud. The declaration merely set up title in the plaintiff 
and conversion by the defendant. At the trial, the main 
reliance of the plaintiff was upon fraud in misrepresent- 
ing the other horse as a work horse, but the case was so 
conducted as to afford glimpses in the background of 
fraud by concealment of some lien by mortgage or other- 
wise resting upon the horse at the time of theswap. There 
was no proper legal evidence of such a lien, and yet the 
court admitted parol evidence, over the defendant’s objec- 
tion, that this horse had, after recission was demanded and 
refused, been seized and sold by a levying officer. No au- 
thority for the seizure and sale was produced, and no at- 
tempt was made to account for not producing it. The acts 
of the officer were therefore irrelevant. That the property 
was seized by an officer and sold is generally inadmissible 
evidence without producing the officer’s authority for the 
seizure, or accounting for its non-production. Clarke vs. 
Trawick, 56 Ga.359. The jury may have beeninfluenced 
in their finding by the fact that the horse received by Jor- 
dan in the exchange was taken from him by the officer 
and sold, for there is considerable conflict in the testimony 
as to whether the horse would work or not. 

The new trial moved for should have been granted, be- 
cause of the admission of this illegal evidence. 

Judgment reversed. 
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Boeeess vs. Lowrey ef al. 


Where a levy described the land in controversy not only by num- 
ber and district, but by metes arid bounds and by mentioning 
the adjacent and surrounding landed proprietors, and the de- 
scription was correct, except that there was a mistake in the 
number of the district, such anerror or misdescription did not 
avoid the levy, and notwithstanding it, the land could be readily 
identified. It was therefore proper to refuse to enjoin the 
sheriff from proceeding to execute the process on that ground. 
May 9, 1887. 


Levy and Sale. Description. Injunction. Before Judge 
Hares. Carroll County. At Chambers, April 7, 1887. 


Henry Boggess filed his bill against N. M. Lowrey and 
J.M. Hewitt, sheriff, alleging, in brief, as follows: Com- 
plainant is in the quiet and legally acquired possession of 
fifty acres of land in lot 250 in the 5th district of Carroll 
county, bounded on the north by G. W. Austin, on east by 
lands belonging to estate of W. B. Gilley, south by J. C. 
Benson, and west by right of way of Savannah, Griffin and 
N. Ala. R. R. He holds it under a bond for title from 
Lowrey. The sheriff levied an execution in favor of Low- 
rey against complainant on certain land described as fol- 
lows: Fifty acres, more or less, of the northwest and 
southwest fifty acres of lot of land number 151 in the 10th 
district of said county, bounded on the north by G. W. 
Austin, east by lands belonging to the estate of W. B. Gil- 
ley, south by J. C. Benson’s, west by right of way of Sav., 
G. & N. Ala. R.R. The advertisement followed the levy 
and a sale took place thereunder, Lowrey being the pur- 
chaser, and the sheriff made him a deed to the land, de- 
scribing it asin the levy. The land did not bring its full 
value at the sale, but would have brought more if it had 
been fully and properly advertised and identified. The 
object of the bill was to set aside the sale and to enjoin 
the sheriff from putting Lowrey into possession. 

The defendants answered, in brief, as follows: Thecom- 
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plainant purchased the land from one Croft and took a 
deed which described it substantially as inthe levy. Wish- 
ing to borrow money to pay the balance due for the land, 
complainant procured it from Lowrey, made him a deed 
aud took a bond for titles from him. Failing to pay, Low- 
rey obtained judgment, caused a levy to be made on the 
land, and at the sale became the purchaser, and the error in 
describing the lot ani district ran through all the papers. 
This resulted from mistake; all the parties thought the 
land was properly described. The description by metes 
and bounds alone identifies the land. Noone was ignor- 
ant of what land was being sold ; it was publicly stated at 
the sale that it was the Boggess place near Carrollton. 
Complainant or his counsel was present and knew that the 
tract in dispute was being sold. By way of cross-bill, it 
was prayed that the mistake in the description be cor- 
rected. 

On the hearing, it was admitted by complainant’s coun- 
sel that complainant knew of the mistake in the descrip- 
tion of the land in his deed to Lowrey at and before the 
time of the sheriff’s sale, and that he was aware of the sale 
and made no objection to it. 

The injunction was refused, and the complainant ex- 
cepted. 


Austin & MERRELL; Copp & MERRELL; Cops & JUHAN; 
R. L. Ricwarps, by brief, for plaintiff in error. 


Gorpon & Browy, by brief, for defendants 
Ha, Justice. 


This was an application made to enjoin the proceedings 
under a levy and sale, where a portion of the lot of land in 
controversy was described, not only by number and district, 
but by metes and bounds and by mentioning the adjacent 
and surrounding landed proprietors. It was shown that there 
was a mistake as to the district where the land lay, and 
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that was the only mistake in the levy or attachment. The 
number was right, the portion of the lot from which it was 
taken was right, and the boundaries were also correctly set 
forth, and the court held that that was an error or misde- 
scription which did not avoid the levy, and that notwith- 
standing its existence, the land might be readily identified ; 
and for these reasons he would not enjoin the sheriff from 
proceeding to execute the process. This case falls directly 
within the principle of Rogers, ex’r, vs. Rogers, decided at 
this term,and also Harris vs. Hull, ewr,70 Ga. 881. 
Falsa demonstratio non nocet. 
Judgment affirmed. 


THE WARDENS, ETC. OF St. Marx’s Cuurcu vs. THE 
Mayor, ETc. oF BRUNSWICK. 


Under article 7, sec. 2, par. 2 and 4, of the constitution, no property 
in this State can be exempted from taxation, except such as is 
therein provided for. While ‘‘ all public property, places of reli- 
gious worship or burial,’’ are among the property which may be 
exempted, this does not include parsonages in which rectors reside. 
Therefore such a parsonage owned by a church corporation was 
liable for an assessment for the laying of a pavement in front of 
it; and an injunction to restrain the collection of an execution 
issued for the amount of.such assessment, was properly refused. 


May 3, 1887. 


Constitutional Law. Tax. Religious Corporations. 
Streets and Sidewalks. Before Judge Atkinson. Glynn 
County. At Chambers, April 16, 1887. 


Reported in the decision. 

GoopyEaR & Kay, by brief, for plaintiffs in error. 

Crovatt & WHITFIELD, by brief, for defendants. 
BLANDFORD, Justice. 


It appears that this church is the owner of alot of land 
in the city of Brunswick, upon which is a parsonage, in 
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which the rector of the church resides. The city laid down 
a pavement upon a street running along this lot, and de- 
manded payment therefor from the church. This was 
refused. The city then issued an execution against this 
property along which the pavement was laid; and the bill 
in this case was brought by the wardens and vestrymen of 
the church to enjoin the collection of that execution. The 
chancellor refused the injunction; and that is the com- 
plaint here. 

The property which belongs to a church is not exempt 
from taxation simply because it belongs to a church. This 
property is liable to taxation; indeed, the legislature has 
no power to exempt it from taxation; and any law passed 
by the legislature to exempt property belonging to a church 
or anybody else from taxation, is simply void, under the 
constitution of this State, except so far as set out in article 
vil, section I, paragraph 1 of the constitution, where it 
is declared that, “The General Assembly may, by law, 
exempt from taxation all public property, places of reli- 
gious worship or burial; all institutions of purely public 
charity; all buildings erected for and used as a college, 
incorporated academy, or other seminary of learning; the 
real and personal estate of any public library, and that of 
any other literary association used by or connected with 
such library; all books and philosophical apparatus; and 
_ all paintings and statuary of any company or association, 
kept in a public hall, and not held as merchandise or for 
purposes of sale or gain; provided, the property so ex- 
empted be not used for purposes of private or corporate 
profit or income.” The 4th paragraph declares that, “ All 
laws exempting property from taxation, other than the 
property herein enumerated, shall be void.” 

It is very manifest that land upon which is a parsonage, 
although it may belong to achurch, is not a place of public 
worship. The language of the constitution is that the leg- 
islature may exempt “ places of religious worship” from 
taxation; but the legislature cannot exempt a parsonage, 
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it not being a place of public worship. We think, there- 
fore, that the mayor and council of the city of Brunswick 
had a right to assess against this property the value of the 
improvements which the city had laid down along and 
across the property; and that the chancellor did right to 
refuse the injunction prayed for. 

The decree of the chancellor is affirmed. 


Cox vs. REEVES. 


Where, by direction of the owner of a certain fund, it was placed in 
the hands of another to be paid to a third party, the bailee not 
having promised to pay the money to such third party, and the 
latter not having authorized it to be placed in the bailee’s hands, 
the fund in the hands of the bailee, before payment or promise to 
pay by him, was the money of the bailor and subject to garnish- 
ment at the instance of his creditors. 


April 14, 1887. 


Garnishment. Bailments. Title. Principal and Agent. 
Before Judge Boynton. Pike Superior Court. October 
Term, 1886. 


Reported in the decision. 


J. S. Pope, by Broyntes & Jounston, for plaintiff in 
error. 


E. F. Dupresr, by Rost. L. Rogsrs, for defendant. 


BLANDFORD, Justice. 


J. W. Reeves had certain cotton levied on and sold ky 
a constable, and it brought $69 over and above what was 
sufficient to pay the execution levied on it. This money ° 
was in the hands of the constable, who had been directed 
by Reeves to pay it over to his brother, H. H. Reeves, to 
be paid to his mother, Mrs. Paulina L. Reeves. Cox, a 
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creditor of J. W. Reeves, sued out a summons of garnish- 
ment, which was served on H. H. Reeves. H. H. Reeves 
answered that summons, and it appeared from his answer 
that this $69 wasin his hands; that it was in his hands at 
the time this garnishment was served upon him ; and that 
he had received it from the constable, by order of his 
brother, for the purpose of paying it over to his mother. 
It further appeared that Mrs. Paulina L. Reeves had never 
authorized J. W. Reeves to put this money in the hands 
of H. H. Reeves for her, nor had H. H. Reeves promised 
to pay her this money before the summons of garnishment 
was served upon him. A jury in the justice’s court, under 
these facts, found for the garnishee, H. H. Reeves. Cox 
sued out certiorari to the superior court, and the case was 
removed there; and upon the hearing of the certiorari,, 
the superior court overruled it and affirmed the judgment 
in the justice’s court. Cox excepted to that judgment of 
the superior court and brought the case here for review. 

We are aware that a rule does prevail in some jurisdic- 
tions, and probably it may be the correct rule, that where 
one places money in the hands of another, to be paid to 
a third party, the third party may bring an action against 
the bailee for the money ; that the bailee holds the money 
in trust for the third party. And while this may be a 
correct ruling, yet a different rule has been established 
by this jurisdiction. It has been decided in several cases, 
and may be assumed now to be the law of this State, 
under the decisions of this court, that wherever money is 
in the hands of one under such circumstances as these, no 
action will lie in favor of the third party against the bailee. 
And it has been further ruled by this court that where 
money was in the hands of the bailee before he promised 
_ to pay it toa third party, and had not been placed there 
at the direction of the third party, it was the money of 
the bailor until it was actually paid over, or until the 
bailee had promised to pay it over to the third party. 
Such were the decisions of this court in 15 Ga. 486; 51 





MARCH TERM, 1887. 545 


Pearson et al. vs. Denham et al, 


Id. 325; 40 Jd. 217. Itis very manifest, therefore, that 
the judgment of the superior court upon the certiorarc 
was wrong, and in violation of the rule established by this 
court. That rule has been settled, and we do not feel 
called upon to interfere with it. So we reverse the judg- 
ment of the court below in overruling the certiorar and 
in sustaining the judgment of the justice’s court. 
Judgment reversed. 


PEARSON e¢ al. vs. DENHAM ef al. 


Where, in 1882, a deed was made to a man as trustee for his wife, 
the title vested directly in her; and where a suit was thereaf- 
ter brought against the trustee named, without making her a party, 
a judgment against him did not bind her; and where, after its ren- 
dition, she died, leaving her husband and two minor children as 
her heirs, the children were not bound by such judgment. The 
fi. fa. issued on the judgment having been levied on the land, 
there was no error in granting an injunction as to the interest 
of the children therein. and in refusing it as to the interest of the 
husband. 


April 19, 1887. 


Husband and Wife. Title. Trusts and Trustees. Bet- 
terments. Levy and Sale. Injunction. Before Judge 
JENKINS. Putnam County. At Chambers, March 5, 
1887. 


In addition to the report contained in the decision, it is 
necessary to add only that the bill alleges that Mrs. Pear- 
son was, at the date when the deed was made to her hus- 
band, as her trustee, of sound mind and laboring under no 
disabilities, and that the trust created for her was exe- 
cuted and the title at once passed to her. 


Jos. S. TurneR; W. B. WineFisg xb, for plaintiffs in error. 


H. T. Lewis; J. D. Sparks, for defendants. 
v 78 35 
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BLANDFORD, Justice. 


It appears that in 1872, Samuel Pearson, of the county 
of Putnam, conveyed to W. T. Pearson, as trustee for his 
wife, acertain tract of land in that county, and the deed 
of conveyance was to the effect that Pearson was to hold 
as her trustee, and it was to be hers, her heirs and assigns 
forever in fee simple. After this, Pearson procured from 
Denham certain goods and supplies, and gave certain 
promissory notes for the purchase money of the same, it 
being stated in the notes that they were given for what 
was due for supplies furnished to him as trustee for his 
wife and children to make the crop. Suit was brought 
on these notes against Pearson as trustee, and the pro- 
cess was directed to him as trustee; it does not appear to 
have been served upon the wife and children. 

The declaration alleged that Pearson had this trust es- 
tate in his hands, and described the land. Judgment was 
obtained ; and the judgment was that Denham should re- 
cover from Pearson the amount of the notes, to be levied 
on the land in his hands as trustee. After this judgment 
was rendered, Mrs. Pearson died, leaving two children and 
her husband, W. T. Pearson, as her heirs atlaw. A writ 
of execution issued upon the judgment against Pearson as 
trustee and was levied on this land. The bill in this case 
was thereupon filed by Pearson, as trustee for himself and 
his two minor children, to enjoin this execution from sell- 
ing the land, alleging the facts substantially as I have 
stated them. The chancellor granted the injunction as to 
theinterest of the two children, but as to Pearson he re- 
. fused it. Pearson excepted, and this is the error alleged 
here. 

We think the chancellor did right. The children are 
not bound by that judgment; Mrs. Pearson was not bound 
by it; a deed to Pearson as trustee for her was a deed to 
her; it was absolute as to her; and when she died, her 
estate devolved on her husband and her two children. We 
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think, as to Pearson himself, he has no right, under the al- 

legations of the bill, to have this injunction ; that he must 

be left to the law to have his rights determined by such 

other proceedings as he thinks necessary. So we affirm 

the judgment of the court below in granting the injunc- 

tion as to the children and in refusing it as to Pearson. 
Judgment affirmed. 


Lamar et al. vs. McDanNIEL, governor. 


. Under the act of March 19, 1869, entitled an act to authorize im- 
provements to be made on the reserve at the Indian Spring, to 
protect the same from trespass, and for other purposes therein 
mentioned, the agent of the State was not compelled to go beyond 
the boundaries of the reserve to open and keep in repair the roads 
and paths between the boundaries and the public highway for the 
accommodation of those visiting the spring, nor was he compelled 
to erect bridges outside of the reserve to facilitate access to the 
spring. He had the privilege of doing this, but it was optional 
with him to exercise that privilege or not. It was, therefore, 
error to refuse to charge this principle and to charge to the contrary. 

- The motion for continuance in this case is defective in failing to 
show that it was not made for delay only, and that defendants ex- 
pected, at the next term of the court, to have the benefit of the 
services of counsel who was absent from sickness. 


May 9, 1887. : 


State. Indian Spring. Laws. Continuance. Before 
Judge Boynton. ButtsSuperior Court. March Term, 
1886. 


To the report contained in the decision, the following 
ground of the motion for a new trial is added, in expla- 
nation of the ruling concerning a continuance: Because 
the court erred in forcing defendant Lamar into the trial 
of said case under the following circumstances: It being 
represented to the court that Mr. W. Dessau, of Macon, 
Georgia, was the sole counsel for Lamar, and was then sick 
and confined to his bed in Macon, which facts were proved 
in open court by Colonel Lamar under oath and were ac- 


Peveann , 
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cepted as true by counsel for plaintiff and by the court; 
the court then asked whether the plaintiff had in his bill 
any claim for mesne profits; the plaintiff’s counsel replied 
that he had, but that he would strike them out and not in- 
sist upon the same. It being represented to the court 
that the mill property was also involved in this case, plain- 
tiff’s counsel said that there was an agreement between 
himself and Mr. Dessau as to the mill property. Plaintitf’s 
counsel then insisted that the third ground in defendant’s 
demurrer was a disclaimer of title by H. J. Lamar, and that 
the said Lamar had no further interest in the cause and 
that there was no necessity for Mr. Dessau’s presence. De- 
fendant Bryan’s attorney announced in open court that his 
client would look to Colonel Lamar for all damages that he 
might sustain by reason of his warrantee on the sale of 
certain rights and privileges in the reserve. Defendant 
Lamar, through counsel that he had just spoken to after 
the case had been sounded, represented to the court that 
the third ground of said demurrer had been inadvertently 
included in said demurrer by his counsel, and without any 
direction from him, and then moved to strike out said third 
ground, which plaintiff’s counsel contended was a dis- 
claimer of title by Lamar, which amendment was allowed 
by the court. Defendant Lamar then moved to continue 
said cause upon the ground of the sickness and absence of 
Mr. Dessau, stating that he was the sole counsel and that 
he had had no opportunity to explain the facts of his case 
to other counsel. The court overruled said motion for con- 
tinuance and forced the case to trial under these circum- 
stances, all of which defendants assign aserror. The court 
added to this ground in the motion the following note : 
““Mr. Anderson stated, by way of counter-showing, that he made 
no point as to the fact of Dessau’s sickness, but objected to the con- 
tinuance because Dessau, as Lamar’s sole attorney, had filed a dis- 
claimer of title or posssssion to the property in dispute; and that 
Mr. Dessau had a year before written him a letter, which had been 


mnislaid, proposing that if he would allow the case to be continued 
until after the legislature adjourned, so asto give Lamar an oppor- 
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tunity to propose a new contract respecting the reserve to the legis- 
lature, Lamar would, if he and the legislature failed to agree, 
abandon all resistance to the State’s claim to the reserve and sur- 
render it to the State; and he (Mr. Anderson) had agreed to this 
proposal; and that Dessau, Lamar and himself had come to this 
court on the first day of this term with the understanding that this 
agreement would be carried out by his taking a decree; that the case 
had been postponed at Mr. Dessau’s instance until Thursday, and in 
the meantime Mr. Dessau said that he did not understand that. the 
agreement embraced the mill property, and Mr. Anderson, to accom- 
modate this, agreed to amend the bill by striking all the allegations 
in the bill touching the mill, and the bill was so amended; and that 
Mr. Dessau had stated that if the mill was eliminated from the case,he 
would make no resistance to the taking of a decree. Mr. Rutherford 
then moved to strike the disclaimer, when the court said the dis- 
claimer might be withdrawn, but not stricken from the records, but 
should remain for such legal use as might be made of the same. Then 
the court asked Mr. Anderson if he intended to claim mesne profits, 
and stated that the court was inclined to hold the showing for a con- 
tinuance good if mesne profits were claimed. Mr. Anderson then 
abandoned all claim for mesne profits and the continuance was re- 
fused.’’ 


On the trial, the jury found that Lamar had forfeited his 


contract and that the property revert to the State. A new 
trial being refused, defendants excepted. 


Bacon & RutuHerForp; Dessau & Bartuetr ; W. W..AN- 
person ; A. D. Hammon, for plaintiffs in error. 


CLIFFORD ANDERSON, attorney-general, for defendant. 
Hat, Justice. 


This was a suit at the instance of the governor of the 
State of Georgia against Henry J. Lamar and his co-de- 
fendant, Bryan, brought to forfeit their control to the man- 
agement of the reservation at the Indian Spring. It was 
instituted under a resolution of the General Assembly, 
approved September 23d,1883. This resolution was based 
upon information conveyed by the report of the attorney- 
general of the State, that “the lessee or agent” of the 
State in charge of the Indian Spring reserve had violated 
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the law under which that reserve was put in his charge, 
by “subletting” the same; and that the “sub-lessee,” 
had failed to perform the duty required by the act under 
which the original agent or lessee went into possession. 
The object of the suit, which was against the original agent 
and the party claiming possession under him, was to for- 
feit their claims and recover possession of the property 
for the State, or to rescind the agreement under which 
Lamar and his transferee claimed the right in question. 
On the trial of the case, it was insisted that it was the duty 
of the defendants, the original agent and the party holding 
under him, to provide and keep open at all times and in 
reasonably good condition, roads or paths of ample width, 
admitting easy approach for the public to and from the 
spring to the public highway; and if it was necessary in 
order to provide this accommodation for the public, to 
construct bridges over the adjacent stream, then it was 
their duty to build and keep in safe condition such public 
paths or roads, of ample width and easy approach, to and 
from the spring to the public thoroughfare. And so the 
court charged the jury,and refused to charge, on defendants’ 
written request, that Lamar was not bound to furnish 
bridges to the spring outside of the reserve; and further, 
that he was not bound to remove or ameliorate any dan- 
gerous places outside of the reserve. The court charged 
as above set forth, and refused to charge as requested. To 
this charge and refusal to charge, exception is taken in the 
4th and 5th grounds of the motion for new trial. 

1. We think that the charge as given and the re- 
fusal to charge as requested was error. Lamar held pos- 
session under a legislative act, approved 19th March, 1869, 
entitled an act to authorize improvements to be made on 
the reserve at the Indian Spring, to protect the same from 
trespass, and for other purposes therein mentioned. The 
preamble to the act recites that Lamar was in at the time 
of its passage, under a purchase from John G. Park, to 
whom the privilege had been granted by an act assented 
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to on the 30th of Deeember, 1847; that Lamar was desir- 
ous of making, under certain conditions, other and addi- 
tional improvements on the reserve, for the purpose of 
making the grounds.more useful, attractive and pleas- 
ant, and the spring a more agreeable watering place. The 
first section of the act authorized him to construct and 
have made at his own expense such improvements, struct- 
ures and enclosures as he might desire, upon the ten acres 
reserved and belonging to the State at and around Indian 
Spring, and to plant such trees, shrubbery or growth, to 
make such roads, promenades, walks, flowet-gardens on 
such portions of ground as he might select as best adapted 
for the purpose; provided the free use of the water at the 
spring by any person should not be prevented; and the 
roads or paths of ample width, admitting an easy approach 
to and from the spring, should at all times be kept open for 
public use, and also a sufficient place immediately around 
the spring for the use and accommodation of visitors. The 
second section of the act granted to him, “his heirs and 
representatives,” the right and privilege of using 
the grounds on the reserve that had been or might 
be improved or embellished by him or them for and 
during the term of thirty years, and of repairing, 
adding to and keeping in order any such improve- 
ments as he or they during the said term might con- 
struct or have made thereon. The last proviso in the third 
section of the act declared that he should not be pre- 
vented from building ice-houses, summer-houses, buildings 
for hobby-horses, houses for plays or amusements not for. 
bidden by Jaw, sheds for the accommodation and amuse- 
ment of visitors, houses for bakery, ice-cream, sweetmeats, 
and a bridge or bridges across the streams adjacent to the 
spring. A former proviso of this section prohibited the 
erection of a hotel or other similar building to be let for rent, 
The section declares that for the purpose of protecting said 
spring and reserve from trespass by persons intruding there- 
on and destroying timbers or otherwise, the said Henry J. 
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Lamar be, and he is hereby, appointed agent on behalf of 
the State to prevent the same; and thatif he shall neglect 
or decline at any time properly to attend thereto, the gov- 
ernor, for the time being, shall appoint some other suitable 
person such agent, with authority for the full performance 
of such agency. 

This act licenses Lamar, his heirs and representatives, 
to make certain improvements, and to enjoy certain priv- 
ileges, upon condition that he shall perform certain duties 
and render to the State such services as are therein speci- 
fied. Among other things, it was his duty to keep open 
roads or paths on the reserve of ample width to admit an 
easy approach to and from the spring for the use and 
accommodation of the public. The terms of the act limit 
his power to make roads, promenades, walks, etc. to the 
ten acres reserved and belonging to the State at and 
around the spring, as also other buildings enumerated in 
the various sections of the act, together with a bridge or 
bridges across the stream adjacent to the spring. The 
erection of these bridges are privileges conferred, and 
not duties imposed. His obligations te the State in that 
respect were performed, if roads and bridges of ample 
width to afford an easy approach to and from the spring 
were at all times kept open for the public use on the re- 
serve. He was not compelled, in our judgment, to go 
beyond the boundaries of the reserve to open and keep in 
repair the roads and paths between the boundaries and 
the public highway for the accommodation of those visit- 
ing the spring, nor was he under obligation to erect bridges 
across contiguous streams outside of the reserve to facili- 
tate access to the spring. He had the privilege of doing 
this, and it was optional with him to exercise that privi- 
lege or to let it alone. So we think there was error in 
refusing to give the charge embodied in the fifth ground, 
and in giving that embodied in the fourth ground of the 
amended motion for a new trial. And on this ground 
alone we reverse the judgment. 


oe 
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2. We think there was no error in refusing to continue 
this case, for the reason that the showing made for con- 
tinuance was defective, in that it failed to state that the 
showing was not made for delay only, or that the defend- 
ants expected to have the benefit of the services of coun- 
sel, absent from sickness, at the next term of the court. 

The question as to the ruling about disclaimer of title 
need not now be considered, as there will be another hearing 
of the case, when it can be passed upon in all its aspects - 
and bearings. Whether the governor can still exercise 
the right of removing Lamar from his agency and appoint- 
ing another agent, or whether the transfer of possession and 
control by Lamar to Bryan is a violation of the contract, 
we do not determine. We see noobjection to the legisla- 
ture’s transferring this right of removal from the executive 
to the courts, and are of opinion that the latter question 
should be passed upon by the court and jury under the 
facts which may be developed on the trial. 

Judgment reversed. 


RuNNALS vs. AYCOCK, and wice versa. 


1. The evidence in this case was-conflicting, and there was enough to 
support the verdict. 

(a) Where a motion to dismiss a case was overruled and exceptions 
pendente lite were filed, and at a subsequent term the motion was 
renewed, there was noerror in refusing to consider it. 

2. Where exceptions pendente lite were filed, and subsequently the 
case was brought to this court, error should be assigned in this 
court upon such exceptions, in order that they may be considered. 

(a) Where exception was taken pendenie lite to the refusal of the court 
to dismiss one of two suits tried together, and on the final trial the 
verdict was in favor of one of the defendants in that suit, she had 
all the benefit as to it that could have been had by a dismissal ; 
and the refusal to dismiss would not require a new trial on excep- 
tion by her alone. 

. Where the showing in support of a motion for continuance on the 
ground of the absence of a witness set out that the witness had 
been subpeenaed, and that he was not absent by the consent or 
procurement of the defendant, and what she expected to prove by 
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him, but failed to show that the showing was not made for delay 
only, or that the defendant expected to procure his attendance at 
the next term of court, there was no error in overruling the motion. 
(a) The practice of placing the onus of attaching witnesses on the 
party at whose instance they have been subpeenaed, is not ap- 
proved. It subjects the parties to a disadvantage and brings them 
in conflict with the witnesses on whom they may have to rely. As 
a general rule, where a witness shows a disposition to keep out of 
the way, the court ought to enforce obedience to its precepts by 
calling upon its own officers to move inthe matter. Where, how- 
ever, a case has been continued repeatedly on account of the ab- 
sence of the same witness, the court may exercise a discretion in 
refusing to continue further, unless effective steps have been taken 
to compel the attendance of such witness. 
4, The judgment on the main Bill of. exceptions being affirmed, the 
cross-bill is dismissed. 
April 15, 1887. 





Verdict. Practice in Superior Court. Exceptions pen- 
dente lite. Practice in Supreme Court. Continuance. 
Before Judge Boynton. Rockdale Superior Court. Au- 
gust Term, 1886. 


















Reported in the decision. 
J. N. Gueny, for plaintiff. 
A. ©. McCatia, for defendant. 


Ha., Justice. 





Runnals brought suit in a justice’s court against L. F. 
Aycock, who was the wife, and W. T. Aycock, the husband, 
upon two promissory notes given by them, bearing the 
same date, due at the same time, and for the same amount. 
To those suits there were two special pleas: one that the 
debt for which the notes were given was the husband’s 
debt, and that the wife signed only as security; the other, 
that this transaction was usurious, that the amount pur- 
ported to be loaned on each occasion was $100, whereas 
only $85 was advanced. Those cases were not heard in the 
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justice’s court, but were carried by consent of counsel to 
the superior court, and placed upon the appeal there. On 
one of the notes, there were two credits, amounting to $50, 
each of the notes being for $87.87. These cases were con- 
solidated and tried together by agreement. There were 
two trials in the superior court. On the first, the jury 
failed to agree, and a mistrial was declared. When the 
case was called on the first trial, the defendants made a 
motion to dismiss the suit (not the appeal) brought upon 
the note which had been reduced by the credits below the 
sum of $50. This motion was overruled, and to this de- 
cision a bill of exceptions pendente lite was filed and 
allowed. On the last trial of the case thus heard, there 
was a verdict found against both defendants on the note 
for $87.87. On that reduced by the payments, the verdict 
was against the husband alone; and the wife was thereby 
discharged from the payment of that note. A motion for 
new trial was made by Mrs. Aycock; and this writ of error 
from the refusal of that motion is prosecuted at her in- 
stance alone. 

A motion to continue this case was made by the defend- 
ants, upon the last hearing, on account of the absence of 
a witness. It was shown that this witness had been sub- 
poaned, and that he was not absent by the procurement 
or consent of the defendants, and what the parties 
would be able, if he were present, to prove by him. There 
the showing stops. There is no statement contained in it 
that the showing was not made for delay only, or that the 
parties expected to procure the attendance of the witness 
at the next term of the court. The judge, however, said 
that if the defendants would take out an attachment for 
this witness, and compel his attendance by that means, he 
would continue the case; but they declining to do so, he 
ordered the trial to proceed, and it resulted as above 
stated. 

This motion for new trial on the part of Mrs. Aycock 
was made on six grounds, the first four of which were, that 
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the verdict was contrary to law, to the charge of the court, 
to the evidence, against the weight of evidence, and con- 
trary to the equity and justice of the case. The 5th ground 
relates to the motion to dismiss the suit founded on the re- 
duced note. That was overruled by the judge who tried 
the case upon the last hearing, because the question had 
already been determined on the former trial. The next 
ground, the 6th, relates to the refusal of the continuance 
on the defendant’s motion. 

1. As to the first four grounds we see no error in refusing 
the new trial, under the settled rule of this court. The 
evidence as to whose debt this was, was directly conflict- 
jng. Its preponderance shows that both loans were made 
to the wife. The money was borrowed to improve a tract 
of land which belonged to her, the husband being utterly 
insolvent. The 5th ground is the next we shall notice. 
Judge Boynton, who tried this last case, committed no er- 
ror in refusing to consider that motion, for the reason that 
it had been passed upon and disposed of by Judge Ham- 
mond, who presided at the former trial ; and exceptions to 
that decision being then pending and undisposed of, he 
was estopped from re-examining the subject. 

2. But the exception pendente lite to the ruling on the 
first trial of that case comes up with this bill of exceptions. 
I remark in passing that no error was assigned in this 
court upon the exceptions pendente lite, and it is hardly 
doubtful that we are not at liberty, for that reason, to con- 
sider them. Whether there was a waiver of this objection 
by the consent to try these two cases together, it is not 
necessary to decide. One thing is cervain, that Mrs. Ay- 
cock has had all the benefit of them that she could have 
had by the finding of the jury in ber favor. 

8. Nor do we think that there was error in overruling 
the ground of the motion which relates to the refusal of 
the continuance, for the reason that the showing for con- 
tinuance is defective in the two particulars above set forth. 


Indeed, it might be inferred, from their refusal to attach the 
éf 
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witness, that they did not expect to have his attendance at 
the next term of the court. It may be well to remark that 
we do not approve of the practice of placing the onus of at- 
taching witnesses upon parties at whose instance they 
have been subpcenaed. It subjects the parties to a disad- 
vantage. It brings them in conflict with the witness on 
whom they may have to rely, and as a general thing, we 
think, where a witness shows a disposition to keep out of 
the way, the court ought to enforce obedience to its pre- 
cepts by calling upon its own officer to move in the matter. 
Where, however, a case has been continued repeatedly on 
account of the absence of the ~ame witness, then we think 
that the court may exercise a discretionin refusing to con- 
tinue, unless effective steps have been taken to compel the 
attendance of that witness. But such has not been the 
case here, and we see no error that can hurt the party 
complaining. 

4. There was a cross-bill of exceptions taken by Runnals 
to the refusal of the court to dismiss this motion for new 
trial, which we need not consider, inasmuch as the judg- 
ment in the principal case must be affirmed, and accord- 
ingly the cross-bill is dismissed, under the statute. 


WILKINS ¢7 al. vs. VAN WINKLE & CoMPANY, and vice versa. 


1. The brief of evidence filed with exceptions to an award being 
found by the jury to be incorrect, another brief filed by the oppo- 
site party and admitted by him to be correct, will stand in lieu of 
the former for all purposes. 

2. Some of the exceptions being prima facie good and well pleaded, 
the court did not err in refusing to dismiss them all on demurrer 
or on motion. 

3. It appearing to this court from the record that the arbitrators 
were not sworn as the statute prescribes, but took a different oath, 
and also that the prevailing party had improper intercourse with 
the arbitrators, and placed in their hands a paper after the evi- 
dence was closed and the arbitrators had secluded themselves for 
deliberation, and whilst the other party was absent, and these 
matters being amongst the exceptions taken to the award, a judg- 
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ment of the superior court setting aside the award will not be dis- 
turbed, though that judgment was based on other exceptions 
which, in and by themselves, may not have been sufficient to war- 
rant the court in setting the award aside. 


March 31, 1887. 





Practice in Superior Court. Arbitration and Award. 
Practice in Supreme Court. Before Judge Ronzy. Burke 
Superior Court. October Adjourned Term, 1886. 








On July 27, 1885, E. Van Winkle & Company entered 
into a contract with Wilkins e¢ a/. to furnish, deliver and 
put in first-class running order, all completed, by the 25th 
of October thereafter, in the buildings of Wilkins e¢ ai., 
in Waynesboro, the machinery therein described, for a cot- 
ton-seed oil mill, it being understood that everything was 
to be furnished that was needed in a first-class cotton-seed 
oil mill of the average capacity of 25 to 30 tons per day, 
agreeing to repair breakage that should occur within one 
year after October 25th, unless caused by carelessness, and 
to replace any parts not of sufficient capacity. Wilkins 
et al. agreed to erect the buildings called for by the plans 
and specifications of Van Winkle & Co., to have them ready 
in time, to furnish the brick and mortar for all the founda- 
tions, masons to do the work and laborers to handle the 
machinery in putting it up, and to pay eleven thousand 
two hundred and fifty dollars, one-half when the machine- 
ry was turned over in first-class running order, the other 
half in six months from that date; also to pay four hun- 
dred and fifty dollars freight on delivery of machinery. 
On November 30, 1885, the parties being at variance, 
Wilkins ez a/. claiming that they had sustained damage by 
reason of Van Winkle & Co’s not having fulfilled their con- 
tract in completing and putting in running order the ma- 
chinery by October 25, and by reason of their inability to 
run the oil-mill to its full capacity up to November 30th, 
these matters were submitted to arbitration, and it was 
agreed that whatever damage or loss, if any, might be 


ct 
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awarded to Wilkins e¢ al. should be deducted from the 
first payment claimed by Van Winkle & Co., who selected 
Robert McBride as an arbitrator, while Wilkins ez al. se- 
lected Seaborn J. Bell, and these two selected Moses E. 
Lambeth. The arbitrators took and subscribed an oath 
the body of which was as follows: 

do swear that we will well and truly and faith- 
fully discharge our duties as arbitrators in this submission and a true 
award render.” 

They made an award that Van Winkle & Co. had dam- 
aged Wilkins e¢ al. $2,500 by failing to carry out the con- 
tract, and that this amount should be deducted from the 
amount due by Wilkins e¢ al. on the first payment. This 
was signed by Bell and Lambeth, as arbitrators, and filed 
in the clerk’s office. Wan Winkle & Oo. filed exceptions 
to the award on numerous grounds, those material to be 
stated being as follows: 

(2) Because it appears by the record that the arbitrators 
were not sworn in conformity to law, the oath taken by 
them being to well and truly and faithfully discharge their 
duties as arbitrators and a true award render, when the 
code, section 4232, requires them to swear impartially to 
determine the matters submitted to them according to law 
and the justice and equity of the case, without favor or af- 
fection to either party. 

(3) Because the award was the result of a palpable mis- 
take of law, in the manner pursued by the arbitrators in 
estimating the damages sustained by Wilkins e¢ a/., caused 
by thedelay of Van Winkle & Co. to start up four days 
after October 25th, 1885, in this, that damages of the most 
remote, speculative and contingent character were con- 
sidered by the arbitrators, same being calculations as to 
damages resulting from the machinery furnished as being 
inferior to that bargained for, when the fair trial had been 
had, but the mill wasrun by ignorant and inferior opera- 
tives, losses sustained from the alleged purchase of large 
quantities of seed to run the mill which were said to have 
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deteriorated in value; alleged losses of profits by reason of 
having received an inferior outfit and loss of profits for time 
mill did not run after October 25th, 1885; profits lost 
by reduced market price in cotton-seed oil and meal 
from October 25th, 1885, to time of arbitration. 

(7) Because the award originated in a gross mistake 
of fact by the arbitrators in this, that the arbitrators 
took for granted, without evidence to support it, that the 
damage to the cotton-seed on hand at the date of the arbi- 
tration was the result of the failure of these deponents to 
start up the mill in operation by October 25th, 1885, ac- 
cording to contract, being a delay of five days, when in 
truth andin fact said seed were damaged weeks or months 
prior to October 25th, 1885, said seed having been pur- 
chased as far back ‘as August, 1885, down to date of arbi- 
tration, November 30th, 1885, and stored in bulk, where 
they naturally heated, and some of said seed were purchased 
in a damaged condition. 

(8) Said award is the result of a gross mistake of fact and 
error in the mode of calculation pursued by the arbitra- 
tors. It appeared from the evidence that on the 25th of 
October, 1885, Wilkins e¢ al. had 1,335 tons of seed on 
hand and two-thirds of said seed were damaged, which 
damage was assessed against the deponents by said arbi- 
trators. This isalleged aserrorin this: Fromthe 25th 
of October to the 30th of November, date of arbitration, 
there were only twenty-six working days, and had the mill 
been run to its average capacity, twenty-five tons per day, 
it could not possibly have consumed more than 650 tons 
of seed, leaving 635 tons with which Van Winkle & Co. 
could have had noconnection. Of the 650 tons, it appear- 
ed from the evidence that 231 tons had been consumed up 
to the date of arbitration. There were 1,333 tons on hand, 
and on November 380th, there were 1,052, showing 281 tons 
consumed. The proceeds and profits of the oil and meal 
of these 231 tons must be credited to Van Winkle & Co. 
and deducted from the 650 tons guaranteed capacity, leav- 
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ing amount not consumed only 369 tons. So if, by the evi- 
dence of Wilkins e¢ a/.,it is shown that two-thirds of this 369 
tons were damaged one-half cent per pound for meal and 
five cents a gallon for oil, then such evidence, with no 
error in calculation, couldnot make the difference exceed 
$1,358.00. Be it understood, however, the mode of calcu- 
lation was itself a gross mistake and error against Van 
Winkle & Co. But even that amount should be reduced 
by the profits on meal and oil realized by said parties on 
the seed consumed by the mill, the amount of which would 
be at least $357, leaving the actual amount, according to 
their calculation, $1,021.75. 

(9) The award is void, because the arbitrators, in mak- 
ing their award, considered the evidence of Wilkins et ai. 
as to the damages to cotton seed on hand at the time, these 
deponents averring and, suggesting that they are in no 
way responsible for whatever amount of stock Wilkins e¢ 
al. have purchased for their mill, or its depreciation, said 
Wilkins et al. buying said seed on their own responsibility, 
the amount of their purchases being guided by their own 
judgment, and these deponents in no way connected there- 
with, either as to the kind of seed purchased or amount 
paid therefor, such purchases to run their mill being a 
matter entirely outside of the. contract of Wilkins e¢ ai. 
and these deponents. 

Accompanying these exceptions was what purported to 
be a copy of the evidence introduced before the arbitra- 
tors. Wilkins e ai. filed objections to the exceptions and 
a traverse of the correctness of the brief of evidence. In 
respect to the latter, an issue was made and submitted to 
a jury, who found in favor of the traverse. On demurrer, 
the court struck a number of exceptions to the award, 
including that in reference to the oath taken by the arbi- 
trators. He refused to strike others, including the excep- 
tions set out above. 

Certain issues were made up and submitted to a jury, 


among them being an allegation of Van Winkle & Co. 
v 78-36 
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that, after the evidence had been closed and they had left, 
Wilkins placed before the arbitrators other testimony and 
communicated with them in reference to certain items of 
damage claimed. On this point Wilkins testified that 
Bell came and told him that McBride wanted a copy of 
some quotations that they had there in the room that even- 
ing before the arbitrators; that witness went to get them 
from the office of an attorney, but found it locked; that 
he found in his pocket a paper which Van Winkle had 
brought down with him, known as the Oi1 Reporter, 
containing quotations of prices of oil and meal and show- 
ing the difference between good and bad kinds of them; 
that he thought the arbitrator of Van Winkle wanted it; 
that he did not offer it as evidence, but carried it over and 
handed it to one of the arbitrators, either McBride or Bell; 
did not think it was in his favor, as the quotations in 
it were eight or ten days old, and the difference in price 
would have been greater on a new quotation; that as he 
came out of the room, McBride asked him either what he 
would take for seed, or what he had testitied he would 
take, he was not certain which; and he replied to the 
question ; that if he said meal, instead of seed, it was an 
inadvertence; that he did not mean this for testimony; 
and that he had given testimony as to quotations on the 
hearing before the arbitrators. 

(These matters were also included in one of the excep- 
tions to the award.) 

The jury found in favor of Wilkins et ai. Afterwards 
the court sustained the exceptions which had not been 
dismissed on demurrer, and set aside the award. Wilkins 
et al. assigned error on the refusal to dismiss all of the 
exceptions; on the refusal to dismiss them after the jury 
had found that the evidence attached thereto was not full, 
complete and correct; and on the sustaining of certain of 
the exceptions and the setting aside of the award. Van 
Winkle & Co. filed a cross-bill of exceptions, making the 
following among other assignments of error: 
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(1) Because the court struck certain exceptions to the 
award, as above stated. 

(2) Because the court refused to allow the arbitrator, 
McBride, to testify upon the issue as to what testimony 
was received in evidence before the arbitrators, and also 
refused to permit him to testify as to the conduct of Wilk- 
ins in appearing before the arbitrators and placing before 
them a newspaper containing quotations, to show damage 
sustained after the case had closed; this arbitrator not 
having signed the award. 

(3) Because the court admitted, over their objection, 
new statement of testimony written out by Wilkins after 
seeing the exceptions to the award filed by Van Winkle 
& Co., at which time he destroyed the original notes of his 
testimony given in by him before the arbitrators November 
30th, 1885, and retained from that time until May term, 
1886. 

(4) Because the court refused to allow the introduction 
of a letter from McBride to Wilkins, referring to his testi- 
mony given in to the arbitrators after the case had closed, 
offering to accept, at the price then fixed by Wilkins, their 
damaged meal, which letter, it was admitted by Wilkins, 
he had received and destroyed ; this being offered first in 
chief and afterwards at close af Wilkins’s testimony. 

(5) Because the court refused to admit the testimony 
of Van Winkle to the jury as to the circumstances under 
which the submission was drawn by Col. Jones, as counsel 
for Wilkins, who was present during the whole trial, and 
in response to an inquiry of Wilkins as to whether or not 
he could stop Van Winkle, replied, let him alone; Van 
Winkle himself having no counsel, and not knowing of 
the employment of Col. Jones to draw up the submission 
as the attorney of Wilkins; the court himself determining 
the fact that, as the witness had signed the submission 
and knew what he was signing, his testimony was inad- 
missible to explain the submission or go behind it; it 
being admitted on both sides that Van Winkle & Co. were 
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only represented by Van Winkle and that they had no 
counsel. 

(6) Because the court also refused to charge the jury at 
the close of testimony before them : 

(a) That if it appears that no witness testified before 
the arbitrators except Wilkins, and that he appeared in 
the absence of Van Winkle & Oo., and without their knowl- 
edge gave any testimony or delivered any paper to them 
which could be used as evidence to find an award, the pre- 
sumption of the law is against the legality of such action. 

(b) If it appears that after the case was closed, Wilk- 
ins, in the absence of Van Winkle, appeared before the 
arbitrators and made any statement verbally, or delivered 
any paper, the burden of proof is upon Wilkins to show 
it did not prejudice Van Winkle & Co. 


Foster & Lamar; R. O. Lovett; J. J. Jones & Son, for 
Wilkins e¢ ai. 


Frank H. Miter; P. P. Jonnston, contra. 


Bieck.EY, Chief Justice. 


VanWinkle & Co. entered into a contract with Wilkins 
and others to construct the machinery for a cotton-seed oil 
mill of a given capacity, and to have it finished by a speci- 
fied time. They constructed the machinery, but did not 
complete it within the time stipulated. It was received 
and operated, but failed for a short period to work up to 
the agreed capacity. Wilkins and his associates claimed 
damages for this failure, both in respect to the delay, and 
in respect to the deficient capacity. The parties entered 
into a written submission, by which they referred the ques- 
tion of damages to arbitrators, one chosen by each of the 
parties, and an umpire selected by the arbitrators named ; 
indeed, it was a statutory submission. The arbitrators acted 
and made an award. The award was filed and recorded, 
under the statute, and VanWinkle & Oo. filed numerous 
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exceptions to it, at the same time filing a brief of the evi- 
dence. Wilkins and his associates moved to dismiss all 
these exceptions. The court overruled the motion, and 
entertained some of them. Before anything more was 
done, Wilkins and his associates made the point that the 
brief of evidence was not correct, and they filed a brief 
which they alleged was correct. The two briefs being 
before the court, an issue was made up between the parties, 
in which it was alleged on one side that the first brief was 
correct, and on the other side that it was incorrect, and 
that the competing brief was correct. The jury tried this 
issue, and found that the brief of Van Winkle & Co. was 
not correct. After this finding, the other party renewed 
the motion to dismiss the exceptions, on the theory that it 
was the duty of the excepting party to file a correct brief, 
and as their brief had been found to be incorrect, they had 
no right to have any exceptions entertained. The court 
overruled this motion; and subsequently a trial took plaee 
upon certain exceptions which the court had not stricken. 
On that trial, evidence was heard. Wilkins himself was 
examined as a witness; and the jury found against the 
exceptions, all of them. Still later, the court adjudicated 
upon certain other exceptions that had neither been 
stricken nor submitted to the-jury, and upon these the 
award was set aside. Wilkins and his associates brought 
their writ of error to the judgment setting aside the award, 
alleging error in that judgment, and also in failing to sus- 
tain their motion to dismiss all the exceptions originally, 
and again in failing to sustain the motion to dismiss the 
exceptions, after the jury had found that the brief of evi- 
dence was not correct. 

Van Winkle & Co. filed a cross-bill of exceptions, in 
which they set up various errors in the progress of the 
proceedings, and amongst them, the failure of the court 
to give a certain charge requested upon the trial of the 
exceptions which were tried before the jury. Both bills 
of exceptions are before us and the general question is, 
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whether the final judgment setting aside the award 
ought to be affirmed or reversed. To reach that ques- 
tion, We have first to rule upon the action of the court 
in refusing to dismiss the exceptions, and that involves 
a determination of the question whether there was any 
sufficient brief of evidence before the court. 

1. The brief of evidence filed with exceptions to an 
award being found by the jury to be incorrect, another 
brief, filed by the opposite party and admitted by him to 
be correct, will stand in lieu of the former for all pur- 
poses. It was admitted by Wilkins and his associates that 
the briefof evidence which they filed was correct, and it 
was simply a competition between the two briefs, and when 
the other brief was found to be incorrect, of course it was 
a legal inference that Wilkins’s brief was correct, and as he 
voluntarily put in that brief and alleged it to be correct, the 
court had a right to accept it and act upon it as a correct 
brief; it took the place of the other and should be consid- 
ered as the evidence in the case for all purposes. 

.2. With regard to dismissing the exceptions, on the 
original motion or on the subsequent motion, we hold that 
there was no error in declining to dismiss all of them be- 
cause some of them were good, and it turns out in the dis- 
position we make of the case that itis unnecessary to dis- 
criminate those which were good from those which were 
not. If necessary, we could go into that, but it would in- 
volve quite a lengthy investigation, and we find it possible 
to dispense with it without any injustice to either of the 
parties. Some of the exceptions being prima facie good 
and well pleaded, the court did not err in refusing to dis- 
miss them all. 

On the main question, whether the judgment setting 
aside the award ought to be upheld, we call attention to 
these facts: This was a statutory submission, and it ap- 
pears on the face of the proceedings that the arbitrators 
failed to take the oath prescribed by the statute, that oath 
being as follows : “Before the arbitrators enter upon a hear- 
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ing of said cause to make up their award, they shall be 
sworn impartially to determine the matters submitted to 
them according to law and the justice and equity of the 
case, without favor or affection to either party.” Code, 
§4232. They did not take that oath, but in lieu of it they 
took this: “We swear that we will well and truly and 
faithfully discharge our duties as arbitrators in this sub- 
mission anda true award render.” Doubtless the stat- - 
ute, in prescribing the oath, meant to call the attention of 
the arbitrators to their obligations, not only to commit 
them to the performance of their duties, but to instruct 
them as to what their duties are; and among these are the 
important matters of impartially determining according to 
law and the justice and equity of the case, without favor 
or affection to either party. This oath seeks to secure the 
parties against any partiality in the arbitrators, against 
their departing from the law, and against their losing sight 
of the justice or equity of the case. And we can see no 
reason why the arbitrators did not take this oath. In be- 
ing sworn, the arbitrators either knew the law or they did 
not. If they knew the law, they ought to have observed 
it; if they did not know it, they set out in the very incep- 
tion of their service by committing a gross mistake of law. 
If they were mistaken in the oath they ought to take, we 
know not how much mistake of law they may have com- 
mitted. They set out in their first act with the commis- 
sion of such a gross mistake, that itis very likely their opin- 
ion about law was wrong all through. It is said that this 
was waived by going on with the reference, but it does not 
appear that any attention was called to it; it does not ap- 
pear that there was any knowledge that an improper oath 
had been taken ; at all events, there was no express waiver ; 
and although a waiver may be implied in some cases, 
and perhaps ought to be implied in many cases, we 
think, under the circumstances of this case, no such im- 
plication ought to hold. 

It appears from the evidence, the evidence of Mr. Wil- 
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kins himself, that he had improper intercourse with the ar- 
bitrators after the case was closed and after Mr. Van Winkle, 
the other party, had gone away; he had this intercourse 
without the knowledge and out of the presence of the 
other party. One of his acts was to put before the arbi- 
trators a newspaper which contained some quotations of 
prices, a subject upon which a part of the controversy 
turned. He disclaims all improper intention in doing this, 
and says in his testimony that he eonsidered the newspa- 
per against him; but the newspaper was not in the record; 
it was not produced, and we only know from his statement 
what it contained. Wecannot understand why he should 
have put the newspaper before the arbitrators. He says 
it was at the request of Van Winkle’s arbitrator ; but we 
wholly fail to realize that an arbitrator belongs more to one 
party than the other, especially when they are deliberat- 
ing upon the case. It is a misconception of the relation 
of arbitrators to consider one of them as being the arbi- 
trator of one party and the other the arbitrator of the other 
party. Courts have often held that a feeling of partisan- 
ship among arbitratorsis incompatible with the impartial 
state of mind in which they ought to enter upon and dis- 
charge their duties. He hadno more right to furnish quo- 
tations to the arbitrator chosen by Van Winkle than to the 
one chosen by himself, and besides his own evidence indi- 
cates that he really handed the paper to the one he chose 
himself. He admits that the latter was the one who came 
to him and asked him for the paper. It wentin. What 
use was made of it is not known. Moreover, it appears 
from his own evidence that before his arbitrator entered 
upon his duties, he had a conversation with him, in which 
he instructed him how to make up the award. Anticipat- 
ing, he says, that there would be an award in his favor, he 
instructed them how toshape it, etc. It appearing to this 
court from the record that the arbitrators were not sworn 
as the statute prescribes, but took a different oath, and also 
that the prevailing party had improper intercourse with 
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the arbitrators and placed in their hands a paper, after the 
evidence was closed and the arbitrators had secluded 
themselves for deliberation, and whilst the other party was 
absent, and these matters being among the exceptions taken 
to the award, a judgment of the superior court setting aside 
the award will not be disturbed, though that judgment was 
based on other exceptions which, in and by themselves, 
may not have been sufficient to warrant the court in set- 
ting the award aside. The court may have put its final 
judgment on the wrong ground, but the judgment was cor- 
rect. 

Judgment on the writ of error affirmed, and the cross- 
bill of exceptions dismissed. 


ConLEY vs. THE CAMPBELL PrintTING-PREss AND MANUFAC- 
TURING COMPANY. 


Where a mortgage given to a corporation was attested by an em- 
ployé thereof, together with another witness, the attesting em- 
ployé not having conducted the transaction out of which the 
debt grew, although he extended the time of payment after the 
debt fell due and took the mortgage to secure it, such attestation 
was sufficient to allow the mortgage to be recorded, and its record 
operated as notice to a subsequent purchaser. 

(a) There was no error in admitting the mortgage in evidence. 


March 22, 1887. 


Mortgages. Corporations. Principal and Agent. Wit- 
ness. Notice. Before Judge MarsHatt J. CuaRKE. Ful- 
ton Superior Court. September Term, 1886. 


A fi. fa. in favor of the Campbell Printing-Press and 
Manufacturing Company against M. E. Thornton was levied 
on a printing press, and Conley interposed a claim. The 
case was submitted to the presiding judge without a jury 
under an agreed statement of facts, which was, in sub- 
stance, as follows: On March 16, 1882, the plaintiff sold 
to the defendant the property in dispute, for which he was 
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to pay $500 cash and the balance in instalments, the title 
remaining in the vendor until payment should be made. 
On July 25, 1882, the plaintiff, through C. H. Tilleston, 
made a written contract with Thornton, reciting that he 
was unable to pay as in the original contract provided, 
and extending the time of payment. Tilleston was au- 
thorized to make this contract, but was not a stockholder 
or officer of the company. On August 12, 1882, Thornton 
gave to the plaintiff a mortgage covering the same prop- 
erty, which was witnessed by Tilleston and another and ad- 
mitted to record on the affidavit of Tilleston probating it. 
It was delivered by Thornton to Tilleston as agent for the 
company. On July 15, 1883, the claimant purchased for 
value, and without actual notice of the mortgage, the 
property, and took a written title of Thornton to it. He 
did not examine the records for mortgages or other liens. 

The presiding judge held the property subject, and the 
claimant excepted and assigned error on the ground that 
the mortgage was not legally recorded or attested, and that 
it was no notice to the claimant. 


T. P. WestmoreLtanpD; A. A. Mannina, for plaintiff in 
error. 


R. B. Barnes, for defendant. 
Hatt, Justice. 


There is a single question in this case, viz. whether the 
attestation of a mortgage to a corporation, by an em- 
ployé of the corporation, together with one other wit- 
ness, can prove the execution of the mortgage so as to 
carry it properly to record. The attesting employé did 
not conduct the transaction out of which grew the debt 
that the mortgage was given to secure, although he ex- 
tended the time of payment after the debt fell due, and 
took the mortgage to secure it. That his attestation and 
proof of the execution of the instrument was sufficient to 
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carry it to record, was held by this court in two analogous 
cases, viz. Welsh et al. vs. Lewis & Son et al.,71 Ga. 387, 
in which it was held that where a mortgage on personalty 
was attested only by a brother-in-law of the mortgagee, 
who was a notary, this did not render it illegal or its record 
bad (Jd. 390-1), and Wardlaw vs. Mayer, Son & Co., 
October term, 1886, (77 Ga. 620), in which it was held that 
a mortgage, attested by a notary who was the attorney at 
law for both parties, selected by them to embody their 
contract in writing, was properly executed and properly 
admitted to record on his attestation. 

The lien of the mortgage antedated the claimant’s title, — 
and its record was notice to him of the plaintiffs incum- 
brance when he made the purchase. There was no error 
in admitting the mortgage in evidence, over plaintiffs ob- 


jection. The decision of the court was demanded by the 
evidence in the case. 


Judgment affirmed. 


PaRK vs. SNYDER, Harris, Bassett & Company. 


Where, in a claim case, the question was whether the defendant in 
fi. fa. had transferred the property levied on in fraud of his cred- 
itors, and whether the claimant .took with notice thereof, and 
where a deed from certain persons to the defendant in fi. fa. was 
introduced in evidence, and showed on its face that the considera- 
tion thereof was $50 paid in cash and the giving of certain prom- 
issory notes, and a lien was expressly declared and retained upon 
the land conveyed to secure the payment of the notes; and where 
there was evidence to show that the person taking a conveyance 
under the defendant had paid such of these notes as became due 
and were presented; it was error to charge that such a deed did 
not constitute and was not a mortgage on the property described 
therein for the notes for the unpaid purchase money. The lien, 
if it existed, was a fact which might have gone to explain the bona 
fides of the purchase and the possession by the vendee of the de- 
fendant of the deed from him to her. The charge cut off the jury 
from the consideration of the effect of this fact and other attend- 
ant circumstances. 


April 7, 1887. 
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Debtor and Creditor. Fraud. Deeds. Mortgages. Liens. 
Charge of Court. Before Judge Fain. Dade Superior 
Court. September Term, 1886. 


Reported in the decision. 


McCutcuen & SHuMATE; GRAHAM & GRauHAY, for plain- 
tiff in error. 


Joun G. Hate; R. J. McCamy, for defendants. 


Hat, Justice. 


The circumstances of the case are these: Executions 
had been obtained against one Cully, which, some three 
or four years, perhaps longer, after they had been issued, 
were levied on a certain lot of land in the possession of the 
claimant; and thereupon Mrs. Park interposed her claim 


tothe same. It seems from the testimony that Mrs. Park 
and Mrs. Cully were the children of Mrs. Reynolds; that 
Cully was indebted to his wife, his mother-in-law and his 
sister-in-law in the sum of $1,200. When he found he was 
in failing circumstances, he conveyed to Mrs. Reynolds his 
entire stock of goods for the purpose of satisfying this 
demand. This conveyance was made at night, after hav- 
ing taken an inventory and setting apart the goods. And 
sometime after that, pending suits at the instance of the 
plaintiffs and the day before they went to judgment, he 
conveyed to Mrs. Reynolds, in addition to these goods, the 
lot of land and improvements thereon levied upon by the 
executions of these creditors and now claimed. That con- 
veyance was also executed at night, and on the day previ- 
ous to the judgments on which the executions levied were 
issued. Cully bought this land from U’Brien and Washing- 
ton. They and others made him a deed in which they set 
forth the consideration fully, viz. the payment of $50 cash 
in hand, and the giving of certain promissory notes as the 
purchase money of that land, and payable at different 
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dates. The amount of the purchase money was between 
$300 and $400. In this deed there was a lien expressly 
declared and retained upon the land therein conveyed, to 
secure the payment of the notes described in the deed. 
After this sale was made to Mrs. Reynolds, there is evi- 
dence to show that she paid such of these notes as became 
due and were presented to her. 

On the trial of the case, the court charged the jury, “that 
the title under which claimant held, dated 30th July, 1878, 
from O’Brien and Washington and O’Brien and others, to 
D.M. Cully (for it was signed by all of this concern per- 
sonally as well as by their firmname) did not constitute 
and was not a mortgage on the property described in that 
deed for the notes for unpaid purchase money therein de- 
scribed.” Error is assigned on that charge. The question 
here is of fraud or no fraud in this transaction. If Mrs. 
Reynolds entered into this contract with a view and pur- 
pose todelay and hinder creditors of Cully in the assertion 
of their rights, however valuable the consideration she may 
have paid for the land, it would be subject to the judgment, 
provided those to whom she subsequently conveyed it were 
chargeable with notice of this fraud upon these creditors. 
It does not appear that they were. The land was sold to 
Mrs. Cully and to Mrs. Park, and Mrs. Cully released her 
interest to Mrs. Park, her sister. They were infants at the 
time of the conveyances from Cully to their mother, Mrs. 
Reynolds. Thisconveyance from O’Brien and Washing- 
ton to Cully was never recorded ; but the conveyance from 
one Morgan to O’Brien and Washington was recorded and 
the record, so far as it shows any title to the land, shows 
that the title was in Morgan. This lien, if it existed, was 
a fact which might have gone to explain the bona fides of 
the purchase and possession by Mrs. Reynolds of the deed 
from Cully to her. From the consideration of the effect 
of this fact and other attendant circumstances, the jury 
were cut off by this broad charge of the judge. We think 
this was alien in the nature of a mortgage, and that his 
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honor was mistaken in the interpretation that he placed 
upon this deed, as will appear from section 1955 of the 
code, which defines what a mortgage is. There are two 
cases very much like it, viz. Jackson vs. Carswell, 34 Ga. 
279, and Freeman vs. Bass, Id. 355,358, 369, the latter of 
which is almost identical with that now under considera- 
tion, in which, while the court did not say that the trans- 
action was a mortgage, yet they were of opinion that it 
constituted a lien in the nature of a mortgage upon the 
property conveyed. It was an incumbrance upon the title 
which could only be removed by the payment of the debt 
which the land was given to secure. 


Upon this ground, and this ground alone, the judgment 
is reversed. 


THE Pxianters’ Rice-Mitt Company vs. THE MERCHANTS’ 
NaTIONAL Bank oF SAVANNAH; and the same vs. THE 
SouTHERN Bank OF THE STATE OF GEORGIA. 


1. Warehouse receipts, pure and simple, with only the incidents an- 
nexed to them by law, and none superadded by special contract, 
conduct or representation, are no more obligatory in the hands of 
bona fide holders for value than in the hands of the original bailor 
of the property stored. 

2. But if warehouse receipts of a special form and character be 
adopted and issued in due course of business for the express pur- 
pose of being pledged as security to obtain money, and if,as a part of 
the regular system of using them, the warehouseman acknowledges 
in writing on each receipt notice of assignment by the pledgor to 
the pledgee before the latter advances his money thereon, the 
pledgee, after advancing his money in good faith, is entitled to 
stand on the terms of the pledged receipt as importing a genuine 
business transaction of the nature described in the instrument. 
Thus, though in fact no goods had been received for storage, the 
recital in the special receipt being utterly false, nevertheless the 
recital will have the same effect in protecting such bona fide 
pledgee as if the goods had been received and stored. 

. He who creates a symbol and leaves it a symbol, is bound by it 
only in its symbolic character; but he who creates a symbol and 
aids in raising it to a security, is bound by it both as a symbol and 
a security. 
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4. An agent to tell the truth may bind his principal by telling a lie. 
A wrongful exercise of delegated authority is not the assumption 
of authority, but the abuse of it. Thus, an agent empowered to 
issue and acknowledge receipts of a given kind, based on real 
transactions, does not, by wrongfully issuing and acknowledging 
receipts of a like kind, based on fictitious or simulated transactions, 
pass beyond the scope of his authority, but acts fraudulently with- 
in it. 

5. A pledgee, holding the legal title and damaged to the full extent of 
the debt secured by the pledge, including attorneys’ fees promised 
him in the contract creating the debt, may recover from a default- 
ing bailee of the property pledged, the whole debt, including such 
attorney’s fees, provided the recovery do not exceed the value of 
the property. 


March 25, 1887.» 








Contracts. Receipts. Written Instruments. Principal 
and Agent. Fraud. Pledges. Bailments. Before Judge 
Harpen. City Court of Savannah. November Term, 1886. 
















The facts in these two cases were similar, and they were 
argued and determined together; and a statement of one 

' will suffice to show the controlling points made in both. 
The Merchants’ National Bank brought suit against the 
Planters’ Rice-Mill Co. The declaration contained two 
counts. The first was a count in trover in the statutory 
form; the second was a count for damages, alleging the 
giving of the receipts stated below. On the trial, the evi- 
dence showed, in brief, the following facts: George Schley 
applied to the Merchants’ National Bank of Savannah for 
the loan of $2,100, offering as security 2,9633 bushels of 
rough rice. The rice was represented by a receipt of the 
Planters’ Rice-Mill Company, which set forth that the com- 
pany had received on storage in its mill from Geo. Schley 
2,9632 bushels of rough rice, which were in bins 162 and 
164; that the rice was deliverable to him “ or his order,” 
upon surrender of the receipt, properly endorsed ; and that 
the mill would make no claim against said rough rice ex- 
cept for such charges and storage as might accrue there- 
after. This receipt is signed “ W. T. Owen, Sup’t.” On 
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this receipt the following was endorsed: “ Notice acknow]- 
edged this 27th day of February, 1886, that the Merchants’ 
National Bank holds this receipt. W. T. Owen, Supt.” 
George Schley’s name was written across the back of the 
receipt, and with it George Schley offered what he repre- 
sented were samples of the rice. The bank agreed to make 
the loan, and on March 1, 1886, Schley made, executed and 
delivered to it his note, whereby he promised to pay said 
bank on demand twenty-one hundred dollars with interest 
at the rate of seven per cent. per annum. Then appears 
in the note the following: 

**To secure the prompt payment of this note, or any general bal- 
ance due or to become due the Merchants’ National Bank, I hereby 
pledge the following collaterals now in possession of said corpora- 


tion: Special receipt Planters’ Rice-Mill, No. 283, for 2,96334 bu. 
rough rice stored in Planters’ Rice-Mill, $1.01 invoice value.” 


The note concludes as follows: 
‘In case of default, I hereby agree to pay any attorneys’ fees and 
costs of court that may be incurred in securing the rights of said cor- 


poration and collecting any amount or balance which may remain 
unpaid under this instrument.”’ 


With this note Schley delivered to the bank the receipt, 
endorsed as aforesaid. 

On April 13, 1886, Schley applied to the bank for an- 
other loun of $1,500, offering as security a receipt of the 
Planters’ Rice-Mill Company for 2,3674 bushels of rough 
rice, identical in form with the receipt on which the for- 
mer loan had been obtained and bearing endorsements in 
the sameform. He presented what he represented were 
samples of these 2,3674 bushelsofrice. The bank agreeing 
to make the loan, Schley made, executed and delivered to it 
his note for $1,500, due on demand and bearing interest 
from date and until paid at the rate of seven per cent. 
per annum. This second note contains provisions and 
stipulations in the same form as those quoted above from 
the first note. With this note he delivered the receipt for 
the 2.3674 bushels of rice. The bank placed to Schley’s 
credit the respective amounts of the notes on the date 
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when the same were given, and these amounts subse- 
quently were drawn out on his checks. After the second 
note was given, there was a decline in the price of rice, 
and the bank, to make sure of the value of the rice pledged 
by Schley, sent to W. T. Owen, the superintendent of the 
rice-mill company, for samples; the superintendent 
brought them tg the bank, stating that, as he was coming 
up town, he brought them himself. These samples were 
submitted by the bank to a rice broker, who reported that 
one lot was worth $1.15 per bushel and the other $1.12. 
Interest was paid on both loans up to June 1st. Early in 
July, W. T. Owen, the superintendent, absconded. The 
vice-president of the bank made demand on the president 
of the rice-mill company, July 12, for the rice repre- 
sented by the receipts, and was informed that the rice was 
not in the mill, and never had been there, and for that 
reason the demand was refused. 

The defendant introduced evidence to show that the rice 
had never been in the mill. Owen had been superintend- 
ent of the mill for years, and was paid a salary of $2,500 
a year. He attended to and superintended the storage 
and milling of rice at the defendant’s mill; he looked 
after all the ordinary business of the mill and, as Taylor, 
the president of the mill company, testified, he (Owen) 
was the man to go to for the transaction of the usual busi- 
ness affairs of the company. The president stated also 
that Owen was authorized to issue receipts for rice actually 
in the mill, but not for rice which was not there, and that 
he attended to matters of business outside of the scope of 
the superintendent’s duties. The rice-mill company had 
an up-town office where its monetary affairs were attended 
to by its treasurer. There were no books kept at this up- 
town office which showed the owners of the rice at the 
mill. Owen kept the rough rice ledger down at the mill, 
When rice came into the mill, the owner was credited on 
this ledger therefor; if he wished to borrow money on his 


rice, a receipt in the form of the two receipts held by the 
v 78-37 
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bank was issued to him, and an entry was made on his 
account in the ledger, showing when and for how many 
bushels of rice the special receipt was issued, and also who 
was the holder of it. This form of receipt was only used 
to enable the patrons of the mill to borrow money; it had 
been prepared by Owen by instructions of the directors of 
the mill company and was approved by them. The banks 
were accustomed to lend money on this form of receipt, 
signed by Owen as superintendent, and no question was 
made of his authority to issue them to patrons of the com- 
pany when the rice called for by the receipt was in the 
mill. Schley’s name does not appear on the rough rice 
ledger. It was not known to the bank that Owen had 
anything to do with the loans made to Schley or had any 
personal interest in the transactions; he was only known 
to the bank in these matters as the superintendent of the 
rice-mill. Butas a matter of fact, Schley was, without the 
bank’s knowledge, acting for Owen in procuring these loans; 
receiving from him the receipts and the samples of rice 
and paying to him the proceeds of the loans which were 
drawn out on Schley’s checks, but not being payable to 
Owen or his order. Schley testified that he acted inno- 
cently in the matter, believing that Owen had the rice 
called for by the receipts. 

The defendant showed that the receipts had upon them 
certain numbers which referred to what was termed “the 
turn” of rice deposited in the mill; that books were 
kept at the mill which showed what became of rice accord- 
ing to the “turns”; that these books were open to the in- 
spection of parties interested in the rice, but not to people 
in general; that from the ledger kept by Owen, it ap- 
peared that no such rice had ever been deposited in the 
mill as that for which the receipts in controversy were 
issued ; that one of the receipts stated that the rice referred 
to by it was deposited in bins numbers 162 and 164, 
though, in fact, there were no such bins; and that the bank 
did not send to the mill to make investigation as to the 
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rice being there or as tothe books. The charter and by- 
laws of the defendant were introduced in evidence. From 
the former it appeared that the company was incorporated 
to carry on the business of milling rice, with power to 
purchase and hold buildings, machinery, etc. convenient 
therefor ; to receive, mill and prepare rice for market on 
toll; to receive and keep rice on storage; and to do all 
other things necessary or convenient to the business, ex- 
cept purchasing rice for the purpose of traffic. The amount 
of attorneys’ fees for collection of notes was shewn to be 
ten per cent. 

The jury found for the plaintiffs $3,600, with interest 
and ten per cent. attorney’s fees. The defendant moved 
for a new trial on the following among other grounds: 

(1) Because the verdict was contrary to law and evi- 
dence. 

(2) Because the court refused to charge as follows: 
“The agency of a person employed by a warehouseman to 
receive goods does not commence until after the recep- 
tion of the goods by him; and any act or representation 
of such agent with regard to goods never received is be- 
yond the scope of his agency and is void as against his 
principal.” 

(3) Because the court refused to charge as follows: “Ex- 
cept in the case of bills of exchange, notes and negotiable 
paper strictly so-called, the person to be charged is never 
estopped to show any equities existing between the first 
taker and himself; therefore if it should appear from the 
evidence that Schley could not recover from the defendant 
upon the receipt issued by W. T. Owen to him, then plain- 
tiff, his assignee, cannot recover.” 

(4) Because the court refused to charge as follows: “A 
corporation chartered for the purpose of receiving and 
pounding rice on toll, and which has employed an agent 
to receive rice which has been offered for pounding at its 
mill and superintending the operation of the mill, 
has no authority to issue a receipt for rice which has 
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never been received at the mill and has never been in the 
possession or custody of the defendant; and this will oper- 
ate with greater force when such unauthorized receipt is de- 
livered by such agent to the party holding the same at the 
office of the latter.” 

(5) Because the court refused to charge as follows: “The 
only holder of collateral security in Géorgia who stands 
on the same footing as a bona fide purchaser for value, 
is the holder of negotiable paper strictly so called.” 

(6) Because the court refused to charge as follows : “If 
the evidence disclosed any fact or circumstance which, in 
contemplation of law, should have tended to put the bank, 
at the time it loaned the money to Schley, on inquiry, and 
the bank failed to make the investigation which, if made, 
would have developed the fraud, the bank in such case is 
to be treated as if it had actual knowledge of the facts.” 

(7) Because the court, after charging as follows: “The 
storing of rice with the defendant is mere contract of bail- 
ment, and the receipt is the mere evidence thereof; and 
no custom of the defendant to treat its receipts as nego- 
tiable and as entitling the holder to demand and receive 
the rice, could change the legal character of the bailment,” 
added the following explanation: “But it might change 
the way in which the receipt should be regarded, while it 
would not change the legal character of the bailment and 
the effect which the receipt should have with reference to 
the standing of the parties among themselves.” 

(8) Because the court, after charging as follows: ‘“Pa- 
rol evidence is admissible to explain a warehouse receipt ; 
and the warehouseman is not estopped to show that the 
goods were never received by him,” added the following 
explanation: “I will add this, that it depends on the posi- 
tion of the original parties to the receipt. He can show, 
or he cannot show, as circumstances are in this case ; if he 
can show that the goods were not received, and the party 
who says they are knew they were not there, or ought to 
have known they were not there, he cannot recover. 
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Therefore in some cases he is estopped, and in others he 
is not.” 

(9) Because the finding for the plaintiff of ten per cent. 
attorneys’ fees was illegal. 

The motion was overruled, and the defendant excepted. 


CHARLTON & MackKALL, for plaintiff in error. 
CHISHOLM & Erwin; Gro. A. Mercer, for defendants. 
BLEck.EY, Chief Justice. 


These two banks brought severally their actions 
against the Planters’ Rice-Mill Company in the city court 
of Savannah, and recovered. The company moved for a 
new trial in one of the cases on nineteen grounds, in the 
other on twenty-one grounds. The motions were overruled. 

The actions were complaint, both substantially alike, 
the declaration in each having a count in trover and a 
special count on the facts. The cause of action was the 
failure of the rice-mill company to deliver rice in pur- 
suance oi certain receipts which it had issued, acknowl- 
edging the rice to be in its possession in store. Thecom- 
pany is a corporation with chartered power to receive, 
crush and store rice. It had issued through its superin- 
tendent certain receipts in a special form, acknowledging 
that an individual by the name of Schley had in the mill 
a certain quantity of rice stored. Each one of these re- 
ceipts had a printed entry on the margin, filled out in 
writing with the name of the bank which held it; and 
this entry was signed, as was the receipt itself, by the su- 
perintendent of the mill. The entry imported an acknow]- 
edgment of notice by the company that the bank was the 
holder of that receipt. The defence to the actions was 
based upon the fact that the receipts were fraudulent, and 
that there was no rice behind them. The rice-mill com- 
pany sought to avoid the receipts, upon proof that the re- 
ceipts acknowledged rice which never came to hand. The 
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receipts by their recitals imported that Schley had a cer- 
tain quantity of rice in the mill. Schley had no such rice, 
nor any rice. He used these receipts as pledges upon 
which to obtain money, and he did obtain money, 
to a large amount from each of these banks, on the 
faith of the receipts. At the trial, this defence was 
gone into very fully, and all the circumstances under 
which the receipts were issued and pledged were 
presented to the jury. It was alleged that the banks ought 
to have known that the receipts were fictitious, that there 
were certain circumstances to put them on inquiry, and 
that had they made inquiry, they would have discovered 
the fraud. But the banks replied by evidence which 
tended to show that they used all diligence with which 
they were chargeable; and the jury so found, under a very 
fair and full charge by the court. 

1. There can be little doubt that a warehouse receipt is 
a mere symbol of property. It is the shadow of an ab- 
sent substance; and when it has passed from one hand to 
another, it is only symbolic of the property it represents; 
and if it represents no property, its holder has nothing but 
a mere piece of paper. That isthe general character and 
effect of a warehouse receipt, just as of a bill of lading. 
Warehouse receipts, pure and simple, with only the inci- 
dents annexed to them by law, and none superadded by 
special contract, conduct or representation, are no more 
obligatory in the hands of bona jide holders for value than 
in the hands of the original bailor of the property stored. 

2. This principle, however, does not rule these cases. 
These documents are not ordinary warehouse receipts, and 
they were not left to the mere incidents annexed to them 
by law; but contract, conduct, representation on the part 
of the rice-mill company intervened, both in the issuing 
of these receipts and in their transfer, which clothed them 
with other and larger incidents than the general law would 
have annexed to them if they had been mere warehouse 
receipts in ordinary form. If warehouse receipts of a spe- 
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cial form and character be adopted and issued in due 
course of business, for the express purpose of being pledged 
as security to obtain money, and if, as a part of the regular 
system of using them, the warehouseman acknowledge in 
writing on each receipt notice of assignment by the pledgor 
to the pledgee before the latter advances his money there- 
on, the pledgee, after advancing his money in good faith, 
is entitled to stand on the terms of the pledged receipt as 
importing a genuine business transaction of the nature 
described in the instrument. Thus, though in fact no goods 
had been received for storage, the recital in the special 
receipt being utterly false, nevertheless the recital will 
have the same effect in protecting such bona fide pledgee 
as if the goods had been received and stored. 

It is in evidencein one of the cases we are dealing with 
directly, and in the other inferentially, that these special 
receipts were adopted and always issued for the express 
purpose of enabling the bailor, or the person acknowledged 
as the bailor, to pledge them as security for money. When 
such a purpose was not in contemplation, another and dif- 
ferent form of receipt was used, one that did not purport 
on its face to be special, and one that did not have an- 
nexed to it this form of acknowledging notice of the as- 
signment. The mill corporation adopted and authorized 
the use of these special receipts for the very purpose of 
enabling its customers to obtain loans upon them, and in 
this instance they were so used, under circumstances that 
justified the banks in not making inquiry beyond the in- 
quiry which they did make; and the jury were justified 
in reaching the conclusion that they fully discharged them- 
selves of all diligence that was incumbent upon them. 

3. He who creates a symbol and leaves it a symbol, is 
bound by it only in its symbolic character; but he who 
creates a symbol and aids in raising it to a security, is 
bound by it both as a symbol and a security. Why not? 
As a mere symbol, each of these receipts is but colorable 
evidence of bailment which never took place. It repre- 
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sents property which never existed, and is therefore worth- 
less; but the corporation raised it from its rank as a mere 
symbol to its rank as a security for money. It would be 
a mere emblem if they had not made it more; but hav- 
ing made it more, there is something of the nature of a 
real presence in it; a real presence of the thing it pur- 
ports to represent. 

4. Thus far the cases have been considered as .f there 
were no element of agency in them, If this corporation 
could have acted without an agent, and had so acted by issu- 
ing these receipts and acknowledging the transfer of them, 
what has been said would be conclusive; bat it acted 
through an agent, and the real defence is, that the agent 
did not have authority to bind the corporation, his princi- 
pal, where no rice was in fact stored, and where the 
transactions on which the receipts purported to be based 
were wholly fictitious. The evidence leaves no question 
that the agent was authorized to issue receipts of this 
character. The receipts belonged to a class which the 
agent had power to issue, and not only to issue, but to 
acknowledge ; and every act of acknowledgment was a 
recognition of the rightfulness of the receipt. That was 
part of the purpose, doubtless, of having the acknowledg- 
ment; it was to have the receipt recognized as an obliga- 
tory instrument upon the rice-mill company, and this 
agent was the right agent, under the evidence, both to- 
issue the receipt and to enter this acknowledgment of 
notice upon it. So that the paper, as a class, was paper 
he had power to issue and deal with just as he did in these 
instances. 

An agent to tell the truth may bind his principal by 
telling a lie. A wrongful exercise of delegated authority 
is not the assumption of authority, but the abuse of it. 

- Thus, an agent empowered to issue and acknowledge re- 
ceipts of a given kind, based on real transactions, does not, 
by wrongfully issuing and acknowledging receipts of 4 
like kind, based on fictitious or simulated transactions, 
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pass beyond the scope of his authority, but acts fraudu- 
lently within it. To hold otherwise would be to rule that 
an agent cannot commit a fraud and affect his principal 
by it. Here he had a rightful authority to do a certain 
class of acts. He did a number of those acts by the 
wrongful exercise of that authority. His principal must 
be responsible both for the authority conferred and for its 
faithful exercise, in so far as there is a right to rely upon 
the fidelity of its exercise. In many cases, the law will 
authorize strangers to rely upon the acts of an agent, and 
in many cases it will not. 

It authorized these banks to trust to the exercise of the 
authority, just as fully as they could trust to the existence 
of the authority ; and the mill company is as much bound 
by the abuse as by the use of the authority which it con- 
ferred, the banks being entirely ignorant of such abuse 
until long after they parted with their money. 

5. A question was made as to the right of the banks to 
recover counsel fees as a part of their damage. Schley, 
their debtor, stipulated in his contracts to pay counsel fees 
in case any were incurred by the bank in collecting. 
These counsel fees were added by the jury, in arriving at 
their verdict, to the principal and interest of Schley’s debt 
due to the banks, we think correctly; because the value 
of the property covered by the receipts, had it been prop- 
erty at all, would have been in excess of the whole recov- 
ery; and we think the cost of counsel fees, where collec- 
tion had to be enforced by law, was as much a part of the 
loss of the banks as the principal and interest. So we rule 
this: A pledgee holding the legal title and damaged to the 
full extent of the debt secured by the pledge, including 
attorneys’ fees promised him in the contract creating the 
debt, may recover from a defaulting bailee of the property 
pledged, the whole debt, including such attorneys’ fees, 
provided the recovery do not exceed the value of the 
property. 

We have not been able to assure ourselves that there 
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was absolutely no error in any of the grounds of the mo- 

tions for new trial, but only that there was none Which in- 

fluenced the result. The verdict was indubitably right in 

each case, and the refusal of a new trial was correct. 
Judgment affirmed. 


THe Pranters’ Rice-Mitt Company vs. OLMSTEAD & 
CoMPANY. 


1, Where the superintendent of a rice-mill company, wishing indi- 
vidually to borrow money from a firm, represented to them that he 
had certain rice on deposit in the mill of the company, and there- 
upon the firm agreed to advance a certain sum of money to him, 
provided he would issue a special receipt to them, by which the 
company acknowledged that it had in store a certain amount of 
rice belonging to the firm, and also an acknowledgment on the re- 
ceipt, signed by the superintendent, that the firm held such receipt, 
the lending firm were put on notice to inquire as to the truth of the 
representations ; and if infact neither the borrower nor the lender 
had any rice in the mill, the company would not be liable to the 
lenders for the money advanced on such special receipt. 

. For the reasons stated in the cases of the Planters’ Rice-Mill Co. 
vs. The Merchants’ National Bank of Savannah, and the same vs. The 
Southern Bank of the State of Georgia (decided to-day), itis held 
that a recovery could be had against the company for money ad- 
vanced to a third party upon a similar receiptand acknowledgment 
signed by the superintendent of the company, although such third 
party had no rice in the mill at the time. 

(a) The judgment is reversed, with directions that so much thereof 
as embraces the amount of money advanced to the superintendent 
individually, be set aside, and that the balance, for money ad- 
vanced to the third party, be allowed to stand. 


March 25, 1887. 

Principal and Agent. Fraud. Notice. Contracts. Be- 
fore Judge Harpen. City Court of Savannah. November 
Term, 1886. 


Reported in the decision. 


OCnartton & Macka tt, for plaintiff in error. 
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Denmark & ApaAMs; Jackson & WHATLEY, for defend- 
ants. 


BLANDFORD, Justice. 


This is one of a series of cases, the opinion in the others 
having just been delivered by the Chief Justice. In this 
case, one William T. Owen, the general superintendent of 
the Planters’ Rice-Mill Company, wishing to borrow money, — 
applied to Olmstead & Co., representing to them that indi- 
vidually he wished to borrow money, and that he had cer- 
tain rice on deposit in the mill of this company. There- 
upon, Olmstead & Co. agreed with him to advance a certain 
sum of money, provided he issued a special receipt to them, 
by which the mill company acknowledged that it had in 
store a certain amount of rice belonging to Olmstead & Co., 
and also an acknowledgment on that receipt, signed by the 
superintendent, the person who got the money, that Olm- 
stead & Co. held that receipt. 

1. The court below, ‘under these facts, held that, not- 
withstanding Owen had in fact no rice in that mill, and 
that Olmstead & Co. had none in that mill, nevertheless 
the Planters’ Rice-Mill Company was liable to Olmstead 
& Co. for the money they had advanced to Owen upon that 
special receipt. In this view of the court below we do 
not concur. We think that when Owen, the superintend- 
ent, wished to borrow money on his own account, and rep- 
resented that he had this rice in the mill belonging to him- 
self, it put Olmstead & Co. on notice to inquire whether 
that was the truth or not. They were dealing with him 
individually, and when they got him, as the superintend- 
ent of the Planters’ Rice-Mill Company, to issue this receipt 
as superintendent, and to sign that acknowledgment as 
superintendent, they were bound to know whether there 
was any such rice in that millor not. They were put upon 
notice. They were not dealing with the rice-mill com- 
pany in its corporate capacity, nor with Owen as its agent; 
and we think this case is governed by the principle decided 
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by this court in the case of the Savannah Bank and Trust 
Company vs. Hartridge, 75 Ga. 149. Owen could not deal 
with Olmstead & Company in two capacities, both as an 
individual and as superintendent of that company; and 
we do not think the company is bound by this receipt and 
acknowledgment of Owen; and we think the recovery by 
Olmstead & Co. for the money they advanced to Owen on 
the receipt and acknowledgment thus obtained, was wrong, 
and it should be reversed and set aside. 

2. They also sued this company, at the same time and in 
the same action, for the money which they advanced to 
George Schley, upon a similar receipt and acknowledgment 
signed by Owen, the superintendent of the company. 
Schley had no rice in the mill at the time. This receipt 
was similar in all respects to that issued in the other cases 
in which the opinion has just been delivered; and for the 
reason stated by the Chief Justice, we think that that part 
of the recovery, viz. the amount of money which they ad- 
vanced to Schley upon that receipt, was proper and correct. 

So we reverse this judgment, with directions that so 
much of the judgment as embraces the amount of money 
advanced to Owen be set aside, and that the balance of the 
judgment, for money advanced to Schley, be allowed to 
stand as the judgment of the court below. 

Judgment reversed. 


HARLOW vs. CLEGHORN. 


1. Where, after a judgment was rendered, the defendant died leay- 
ing a widow and several children, and the execution issued there- 
under was levied on certain land belonging to the estate of the de- 
ceased, whereupon the widow sought to purchase thé fi. fa. and 
negotiated with one C. for the loan of money to do so, who prom- 
ised to let her have it, provided he could collect it from a certain 
person named, but early in 1875, informed her that he could not 
get the money from such person and could not let her have it, 
this did not prevent him, in January, 1876, after the termination 
of the negotiation, from purchasing the fi. fa.; and where, after 
the purchase of the ji. fa., the land was sold and purchased by 
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him, and subsequently resold at an advanced price, this did not 
give her the right to recover from him the amount he received for 
the land in excess of the amount paid by him for the execution. 

2. Upon the transfer of the ji. fa., the widow, who had applied for 
and was entitled to dower in the land levied on, agreed with the 
transferee that she would withdraw her application for dower and 
let the land be sold, in consideration of which, the transferee, as 
assignee of the fi. fa., gave to her a written agreement that, in 

* the event the land came to sale, she should have all it might bring 
above $600 and 12 per cent. interest from date of the agreement; 
also, if the assignee of the ji. fa. became the purchaser of the land, 
he agreed to sell the same to her for $600 at 12 per cent. interest from 
date of the agreement, due the 1st of January, 1887 ; and if the $600 
was paid, with 12 per cent. interest from date, to give her control 
of the ji. fa., and also to give her control of ji. fa. after sale, and 
the credit entered thereon, if not assigned before. The land was 
sold and the transferee became the purchaser for the sum of $806. 
Subsequently the widow, through her agent, surrendered the writ- 
ing, stating that she was unable to raise the money, and afterwards 
the transferee sold the land for $1,200, and the widow filed a bill 
against him: 

Held, that if the widow or her agent rescinded the contract without 
a full knowledge of her rights, she would be entitled to recover 
from the transferee all that he received for the land over and 
above $600 and interest thereon ; but if she or her agent rescinded 
the contract with knowledge of her rights, she would be entitled 
to recover the value of her dower. 


April 9, 1887. 


Contracts. Executions. Dower. Before Judge Farn. 
Chattooga County. At Chambers, August 27, 1886. 


Reported in the decision. 
Danner & Foucue’, for plaintiff in error. 
W. M. Henry; J. C. CLEMENTS, for defendant. 


BLANDFORD, Justice. 


Cadow, McKenzie & Co. obtained a judgment against 
James Harlow, jr., and after this judgment was ob- 
tained, Harlow died, leaving a widow and several 
minor children. An execution issued upon the judg- 
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ment, and was levied upon certain land belonging 
to the estate of the deceased. Mrs. Harlow, the 
widow, through her friends, entered into negotiations 
with the plaintiffs in the execution to purchase the 
ji. fa., and it was agreed between them that she could 
have it for $600; but she was unable to get the money. 
Early in the year 1875, she applied to Mr. Cleghorn, the 
defendant in error, for the loan of the money to buy this 
execution ; and he promised to let her have it, provided he 
could collect it from a certain person named Turner. At the 
March term of court, he informed her, or her agents, that 
he could not let her have the money, as he could not get 
it from Turner. Nothing was done in regard to the pur- 
chase of the execution until January, 1876, when Mr. 
Cleghorn bought it from the plaintiffs in execution for the 
sum of $300. Thereupon, Mrs. Harlow, who had applied 
for and was entitled to dower in this land, agreed with Mr. 
Cleghorn that she would withdraw her application for 
dower and let the land be sold, and the application was 
accordingly withdrawn ; and in consideration of this, Mr, 
Cleghorn entered into a writing with her as follows: 
“‘Cgoraia, Chattooga county. 

“T agree, as assignee of a fi. fa., Cadow, McKenzie & Co. vs. James 
Harlow, that in the event said land levied on by said fi. fa. comes to 
sale, that Mrs. Harlow, widow of said James Harlow, deceased, shall 
have all said land may bring above $600.00 and twelve per cent. in- 
terest from date hereof; also, if said Cleghorn, assignee of fi. fa.; 
becomes the purchaser of said land, he agrees to sell the same to 
Mrs. Harlow for $600.00, at twelve per cent. interest from date 
hereof, due the Ist day of January, 1877. I, C. C. Cleghorn, 
further agree, if the #600.00 is paid, with twelve per cent. interest 
from date, to give her(Mrs. Harlow) control of ji. fa., and alsoto give 
her control of fi. fa. after sale, and the credit entered thereon, if 
not assigned before. This eighth day of February, 1876. 

“Test—H. D. C. Epmunpson. C. C. CLEGHoRN.”’ 


The land was sold under this execution, in April, 1876, 
and was purchased by Cleghorn for the sum of $806. Be- 
fore the first of January, 1877, Cleghorn was approached 
by the son of Mrs. Harlow, who seems to have acted as 
her agent, and was asked if he would let her pay by the 
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first of January $300, and give her further time on the 
balance. He agreed to this. Before the first of January 
arrived, young Harlow came to Cleghorn and surrendered 
this writing to him, stating that it was impossible for his 
mother to raise the $300; and afterwards, in the year 1878, 
Cleghorn sold the land for $1,200, on time, to another 
party. Whereupon Mrs. Harlow filed her bill against 
Cleghorn. 

1. We see no fraud in this matter on the part of Cleg- 
horn. We think that, under the facts disclosed by the 
record, he had a right to purchase this execution—as much 
right as anybody else. All negotiations between himself 
and Mrs. Harlow had ceased in March, 1875; he did not 
purchase this execution until January, 1876; and he had 
a right to do it then without violation of good faith. And 
if this is so, part of the relief prayed for in this bill she is 
not entitled to. She is not entitled to recover from Cleg- 
horn the amount he received for this land over and above 
the $300 paid by him for this execution. 

2. If she or her agent rescinded her contract with Cleg- 
horn without a full knowledge of her rights at the time © 
the paper was returned to Cleghorn, then she would prob- 
ably be entitled to recover from Cleghorn all that he re- 
ceived for the land over and above $600 and the interest. 
But if, when the contract was rescinded, she or her agent 
knew her rights, then we think she would be entitled to 
recover the value of her dower, which she relinquished, 
upon the principle of purchase money; she gave him her 
interest in that land, that is, her dower; and if she gave 
that up to Cleghorn and allowed the whole to be sold, he 
cannot in equity retain it; and under the facts in this bill, 
she would be entitled toa decree for the value of the dower, 
with interest from the time Cleghorn sold the land. 

We think there ought to be no trouble as to the decree 
which should be rendered in this case in the court below. 
There is but one question left in the case: that is, whether 
Mrs. Harlow, at the time of the rescission of the contract, 
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and its re-delivery to Cleghorn, knew all of her rights in 
the matter; if she did, there was a full rescission of the 
contract, and she would only be entitled to recover the 
value of her dower in the land. But if she did not know 
of her rights, and her agent did not know of them, when 
the contract was rescinded, that was a mistake, and she 
would be entitled to recover all the land brought over and 
above the $600, with the interest on it at twelve per cent. 
to the time the land was sold by Mr. Cleghorn, This can 
be easily settled on another trial. So we reverse the judg- 
ment of the court below in refusing to- grant a new trial, 


on the ground that the verdict was contrary to the law and 
the evidence. 


Judgment reversed. 


BLacKMAN vs. THE STATE OF GEORGIA.* 






1. Where a long extract from a charge is excepted to and a portion 
of it is undoubtedly legal, it is the duty of the excepting party to 
separate that which is not legal from that which is proper. 

(a) Where, in a trial for murder, the court had charged the jury as to 
their right to recommend the defendant to imprisonment for life 
if they found him guilty, it was bad practice for him to further state 
to them that if they should find the defendant guilty, the court 
could, if he saw proper, change the verdict and spare the man’s 
life by imprisoning him in the penitentiary, but that was a 
question entirely for the court, and would not arise unless their 
verdict was as stated. Such a charge might have had the effect 
of lessening the jury’s sense of responsibility or dividing the re- 
sponsibility with the presiding judge. In thiscase the judgment 
would not be reversed on this ground ; but the practice of referring 
to the judge’s power in such a case is a bad one. 

2. Where, before the jury was empanelled, the defendant made a mo- 
tion for a continuance on the ground of the absence of witnesses, 
and the court delayed the case and sent for and procured such 
witnesses, but on the trial they were not introduced, the case be- 
ing one of circumstantial evidence, it was error to permit counsel 
for the State, over the objection of the defendant, to refer in his 

argument to what the defendant, in his motion for continuance, 


*BLANDFORD, J., did not preside in this case, on account of indisposition. 
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had said he could prove, and to mention that the defendant had 
failed to make such proof and insist upon this as an evidence of 
guilt. 

May 9, 1887. 


Practice in Supreme Court. Oriminal Law. Charge 
of Court. Practice in Superior Court. Attorney and Cli- 


ent. Before Judge Fort. Schley Superior Court. Sep. 
tember Term, 1886. 


Reported in the decision. 


E. F. Hinton; J. S. McCorxie; J. C. Matuews; B. H. 
Wixrnson, for plaintiff in error. 


CLiFFoRD ANDERSON, attorney-general; C. B. Hupson, 
solicitor-general; E. A. Hawkins; E. G. Summons, for the 
State. 


Hat, Justice. 


1. Blackman was indicted and found guilty of the mur. 
der of 8. J. Tondee, and sentenced to death. This is the 
second conviction and sentence of that character. The 
first was set aside by this court because the case was too 
precipitately brought to trial, when it was apparent that 
it was impossible for the defendant, after the recent ap- 
pointment of his counsel, to make a suitable preparation 
for his trial. As to the character of this homicide, there 
can be no doubt. It was unquestionably a deliberate, 
cold-blooded murder, committed by an assassin, who evi- 
dently laid in wait for the purpose of wreaking his ven. 
geance upon the deceased. No one saw the perpetrator 
of the deed, and the evidence connecting the defendant 
with the transaction is entirely circumstantial. Upon his 
conviction the second time, he made a motion for new trial 
upon some thirty grounds. It is only necessary to consider 
afew of them. The first we shall notice is the 7th ground 
of the motion, viz: That the court erred in charging the 


jury as follows: “There are comparatively few offences 
v 78-38 
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which, under our humane law, are punishable with death; 
but the grave offence charged against this prisoner is one 
for which life may be forfeited, and the jury are to deter- 
mine, after they shall have first determined the question 
of guilt or innocence, the question of life or liberty. If 
the jury shall be of the opinion that there are circum- 
stances in the case which require that the defendant should 
be imprisoned in the penitentiary for life, or if, as a mere 
matter of grace or favor in this case, you should think 
that was a proper verdict, you should say, ‘We, the jury, 
find the prisoner guilty, and recommend that he be 
imprisoned in the penitentiary for life. Butif you should 
be of opinion that there are no circumstances which could 
appeal to your mercy, that there are none which, looking 
to the best interests of society, require the exercise of 
clemency, or if there should be no other legal reason, such 
as the court has told you would be in your province, and 
should be of opinion that this was a case in which to inflict 
the extreme penalty of the law, then you will write your 
verdict, ‘We, the jury, find the defendant guilty.’ The 
legal effect of that verdict would be that the defendant 
would be deprived of his life, unless the court should see 
fit to commute ; for in cases of circumstantial evidence, 
the law of our State, in its great humanity, first allows the 
jury, if they should find the accused guilty, to reduce the 
penalty to imprisonment in the penitentiary for life; and 
even after the jury should say that the defendant ought 
to hang—if such should be their verdict—the court can, if 
he sees proper, change that verdict and spare a man’s life 
by imprisoning him in the penitentiary for life; that is a 
question, however, entirely for the court, and does not 
arise unless your verdict should be as just stated.” The 
criticism that the attorney-general makes upon this ex- 
ception to the charge is that a portion of it is undoubtedly 
law; but he insists (and thereby implies that there must 
be a doubt as to another portion of it) that it was the duty 
of the party excepting to separate that which was law 
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from that which, under the circumstances, was not law and 
was not applicable. This objection, it seems to us, is just 
and proper. We understand, however, that it is only the 
latter part of the charge that the defendant’s counsel 
claimed to be erroneous, in which the court told the jury 
that they had nothing to do with his discretion as to the 
punishment in a certain event; that it was a question 
solely for the judge; and if they had nothing to do with 
it, why did he lay it before them? This may have had 
the effect to lessen their sense of responsibility, at least to 
divide that responsibility with the presiding judge. While 
we would not reverse the case for an error of this sort, we 
think the practice a bad one, and that the court will best 
discharge its duty by reading the jury the law which gives 
them power over the subject of the commutation of the 
death penalty. Time and again we have said that, and 
we repeat it. Indeed, we reversed one case because we 
thought the court had, by his instructions, abridged the 
powers of the jury in that respect. This charge does not 
abridge the powers of the jury in any such way; and while 
we think it had better have been omitted, we will not 
interfere with the judgment of the court on that ground. 

There are a number of other grounds in this motion for 
new trial upon which we think it unnecessary to remark, 
for the reason that, on another hearing, the errors com- 
plained of, if any exist (which we think is very doubtful, 
except as to one ground alone, upon which the new trial 
is granted), will not occur. 

2. On the twenty-third ground of this motion we shall 
be compelled to send this case back for another hearing. 
That ground complains that the court, despite the objec- 
tion of the defendant’s counsel, permitted Edgar M. Butt, 
Esq., one of the counsel for the State, to refer in his argu- 
ment to what the prisoner in his motion for -continuance 
said he could prove, and to mention that the defendant had 
failed to prove what he said he could prove, and to insist 
upon this before the jury as an evidence of guilt. On the 
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margin of the paper containing this ground of the motion 
there is the following note, signed by the judge: 
‘(Defendant made a motion for continuance on account of absent 


witnesses; the court delayed the case and sent for and procured the 
absent witnesses; they were not introduced, and Judge Butt ”— 


Here the noteends. It undoubtedly shows that he had 
not reached the end of what he intended to state; he 
probably intended to add more, but the record does not 
show what it was. Now this defendant, as appears from 
the record, had made a motion to continue this case for the 
absence of certain witnesses, by whom he expected to 
prove that he was not near the scene of the homicide at 
the time it took place. These persons were sent for. They 
appeared, but he failed to introduce them. This motion 
was made, it will be remarked, before the jury was empan- 
elled, and was probably made in writing, or if made orally, 
there was no evidence of it before that jury ; and it was 
certainly a very damaging circumstance to allow counsel 
to proceed and argue the guilt of the prisoner from his 
failure to produce these witnesses; and when the court’s 
attention was called to this subject, he should promptly 
have reproved the proceeding and admonished the jury 
that it was improper, and that they should give it no atten- 
tion; but this he seems to have declined. Unless this was a 
case of circumstantial evidence so strong as to imperatively 
demand the finding the jury made, we can easily see how 
injury, and great injury, might have resulted to this defend- 
ant from such a course of proceeding. The defendant may 
be guilty, and may have been proved to be guilty, but his 
guilt could be established only by legal testimony properly 
introduced to the jury by witnesses with whom he was 
entitled to be confronted. Has the defendant had a fair 
trial with none but legal testimony before the jury? We 
think not; we cannot undertake to say what influence the 
circumstances improperly insisted upon in the argument 
may have had upon the jury; and a new trial is therefore 
granted solely upon the 23rd ground of the motion. 
Judgment reversed. 
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Where an action was brought for the recovery of land, and an attack 
was made on the deed under which the defendant held, on the 
ground that it was made to secure a debt and was void from usury, 
and also that from long indulgence in the use of opium and whis- 
key, the will power of the grantor (the plaintiff in the case) had 
become impaired, and that in aid of the transaction, the defendant 
carried whiskey to the house of the plaintiff, and the latter in- 
dulged in it, and was not at himself when the settlement between 
the parties was made; and where the defendant filed an equitable 
plea, insisting that if the issues thus raised were found against 
him, the plaintiff should account to him for the money he had ad- 
vanced, with interest thereon, he offering to credit the plaintiff 
with what he had received in money and rents; and where, on 
the trial, there was evidence as to the value of the rents, it was 
admissible for the defendant to show what he had actually re- 
ceived for rent during the time the land was in his exclusive con- 
trol, and that he used every exertion to get all that the land was 

worth. 

(a) A mortgagee in possession under an ordinary mortgage, although 
liable to account for the rents, is not obliged to account according 
to the actual value of the land, nor is he bound by any proof that 
the land is worth so much, unless it can be proved that he madeso . 
much out of it, ormight have done so but for his own wilful de- 
fault, as if without cause he turned out a sufficient tenant who 
held it at so much rent, or refused to accept a tenant who would 
have given so much for it. A more liberalrule prevails where the 
mortgagee has gone into possession under the impression that 
the equity of redemption has been barred. 

(b) Whether, in such a case, if the mortgagee went into possession 
with the consent of the other party, under the impression that he 
was the actual owner of the land, he could be held accountable 
for rent at all. Quezre. 

(c) Perhaps it would have been better for the plaintiff to have re- 
sorted to equity in the firstinstance, but having sought equity, if 
the deed should be found to be usurious, or to have been obtained 
by artifices or fraudulent practices, it should be rescinded, and in 
that event there should be a settlement of mutual accounts be- 
tween the parties upon equitable principles. This is the extent of 
the decision as to the question of equitable mortgage. 

BLEcKLEY, C. J., concurred specially. 


May 9, 1887. 


Evidence. Mortgages. Mesne Profits. Interest and 
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Usury. Deeds. Before Judge Kipper. Laurens Supe- 
rior Court. January Term, 1886. 


Reported in the decision. 


W. A. Lorron; Higurower & Fetper; Hines & Roe- 
ERS, for plaintiff in error. 


Joun M. Stusss; D. M. Roperts; A. F. Dauey. for de- 
fendant. 


Hatz, Justice. 


This was a statutory action for the recovery of a planta- 
tion containing a number of lots of land in the county of 
Laurens, which, it was alleged, had been sold by Black- 
shear to Page. The abstract of title appended to this ac- 
tion shows that the plaintiff had more than twenty years’ 
possession as legatee or devisee, under the will of the 
plaintiff's father, prior to the time of Page’s entering into 
possession of the same. On the trial of the case, this 
state of facts was developed: In 1875, Blackshear was 
very much involved in debt, and was indebted, among 
others, to J. W. Lathrop, of the city of Savannah, in a 
large amount. Lathrop had reduced his debt to judg- 
ment in the Circuit Court of the United States, and was 
about to levy upon Blackshear’s land to realize his money. ~ 
Blackshear “applied to Page and Hicks to take up this 
judgment, and they consented to do so if he would make 
them each an absolute deed to half of the land, which 
was to operate as security for the payment of the debt. 
In June, 1875, they took up the execution, and the con- 
tract in reference to the deed was thereupon carried into 
effect. The deed executed by Blackshear to Page was 
for half of this land, consisting of between 2,200 and 3,000 
acres of land. It was admitted that in its origin this 
deed was held merely as security for the payment of the 
portion of the debt due to Page. Blackshear remained in 


— 





MARCH TERM, 1887. 599 


Page vs. Blackshear. 


possession of the land the balance of the year 1875, until 
1878, when he allowed Page to take possession of the por- 
tion deeded to him, with the understanding that the use 
of the land for that year should go in payment of the in- 
terest on the debt due by him to Page. Page held up that 
arrangement during the year 1878. Early in 1879, these 
parties met together and had an adjustment of their af- 
fairs. It seems that Cicero S. Guyton had a claim in 
judgment against Blackshear, amounting to the sum of 
$850, and which, at Blackshear’s instance, Page and Hicks 
paid. Then, as they alleged, he agreed to relinquish his 
right to redeem this land, and he put Page in possession 
as owner of the portion of the land formerly conveyed by 
deed to him, and Hicks in possession of the part formerly 
conveyed to him by the deed. Upon the introduction of 
this deed in reply to Blackshear’s claim of title, Black- 
shear attacked it upon two grounds, insisting that it was 
usurious in its origin, and that from long indulgence on 
his part in the use of opium and whiskey, his will power 
had become impaired, and that in aid of this transac- 
tion, Page brought whiskey to Blackshear’s house, and that 
he indulged in it and was not at himself when the settle- 
ment was made. This arrangement, however, was ac- 
quiesced in for nearly three years, after this final settle- 
ment was made, before this suit was instituted. 

The evidence leaves it very doubtful whether there was 
usury in the transaction at itsinception. It also leaves in 
doubt Blackshear’s incapacity, from intoxication, or stupor 
from the use of opium, to transact business on the day the 
final surrender was made. On both these points the testi- 
mony was conflicting. There was probably evidence 
enough to have justified the jury in finding as they did, 
and to have sustained the judge’s refusal to disturb the 
verdict upon either of these grounds. After the evidence 
was introduced, Page filed an equitable plea, insisting that 
if the issues thus raised were found against him, Black- 
shear should account to him for the money he had ad- 
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vanced, with the interest thereon, he offering to credit 
him with what he had received in money and rents. 
There was proof on the trial as to the value of the rents. 
Page offered to show what he had actually received for 
rent during the time the land was in his exclusive con- 
trol, and this offer was objected to, and the evidence re- 
pelled by the court. He offered further to show that he 
used every exertion to get all that the land was worth; 
and this was likewise objected to and rejected. He had 
previously shown that he was compelled to erect build- 
ings, dig wells and put up a large amount of fencing to 
protect the crops. Upon the rejection of this evidence by 
the court error is assigned; and this makes the only question 
in the case seriously insisted upon by his counsel before 
this court. 

We think this evidence was admissible. Had Page been 
an ordinary mortgagee, that is, in the sense of the term as 
generally understood, and gone into possession as such, 
then the rule of accountability for rents received by him, 
as laid down in the authorities, is this: “A mortgagee in 
possession under an ordinary mortgage, although liable to 
account for the rents, is not obliged to account according 
to the actual value of the land, nor is he bound by any 
proof that the land is worth so much, unless it can be 
proved that he made so much out of it, or might have ~ 
done so but for his own wilful default, as, if without cause 
he turned out a sufficient tenant who held it at so much 
rent, or refused to accept a tenant who would have given 
so much for it. This limited protection accorded to the 
mortgagee is so accorded to him, because it is the laches 
of the mortgagor that he lets the land lapse into the hands 
of the mortgagee by the non-payment of the money ; there- 
fore, except as above mentioned, when the mortgagee en- 
ters, he is only accountable for what he actually receives, 
and is not bound to take the trouble of making the most 
of another’s property, and above all, the mortgagee is not 
bound to work or keep working at a speculative profit the 


Peer eres 
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minerals in the land mortgaged.” Snell’s Equity, p. 308. 
See also Coote on Mortgages, 18 Law Lib. top p. 152, mar- 
ginal, 355 ; 2 Jones on Mortgages, 1123; 1 Ala. Rep. 496; 
26 Gratt. 61; 78 N. Y. 556; English Notes to Thornburg 
vs. Baker, 2 W. & T. Lead. Cases, Part II, 1979, top, 1077. 

This is in the case of an ordinary mortgagee, but a dif- 
ferent and more liberal rule prevails where the mortgagee 
has gone into possession under the impression that the 
equity of redemption has been barred. 

In this case there is a further question which may en- 
title Mr. Page, even if he should be held to be simply a 
mortgagee, to more favorable consideration. He went in 
there by the consent of this party, under the impression, 
according to his account of this matter, that he was the 
actual owner of this land. He was using it in that way 
and was permitted to use it in that way. Itcertainly was 
not fraudulent to go into possession under a deed which 
was merely infected with usury; and unless he got Black- 
shear drunk or partially so for the purpose of securing 
this end and obtaining his land at an undervaluation, it 
would seem that he might not be held accountable for 
rent at all. Wedo not, however, decide that question, 
but merely refer to the case of Harper’s Appeal, 14 P. F. 
Smith’s Rep. 315, in which it is very fully discussed by 

‘Sharswood, J., and which is well worth consideration, be- 
cause it gives all the learning on this subject in all the 
aspects in which it can be considered. It is a leading and 
celebrated case ; and he gives the rule as we have laid it 
down here. On this ground, and this ground alone, viz. 


the rejection of this testimony, the judgment of the court 
below is reversed. 


Bueck.ey, Chief Justice, concurring. 


In order to prevent any misapprehension hereafter with 
respect to the exact bearing of the decision in this case, I 
wish to explain that it does not involve any holding that 
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this deed, if infected with usury, would be available as a 
mortgage. The ruling touching the measure of accounta- 
bility for rent, as 1 concur in it (and I understand this to 
be the view of the whole court), is, that Page, having been 
put in possession with some reference to this debt, either 
to held the land with the debt open, or to hold it in pay- 
ment of the debt, is at least entitled to the position of a 
creditor in possession. If the deed is not effective, then 
he can, in accounting for rents, fall back upon his bare 
possession, that possession having been acquired origin- 
ally as creditor, and with the debtor’s consent. It did not 
need either a conveyance or a mortgage to support it and 
give it character; all it needed was a debt and the con- 
sent of the debtor. 


After the conclusion of the concurring opinion of 
Bieck.ey, OC. J., Justice Haut added: 

I should have stated that, taking for the plaintiff the 
most favorable view of the case made by him, he is in the 
position of a party whose weakness has been taken ad- 
vantage of by shrewd traders. He can rescind this con- 
tract and have an account taken, and it would perhaps 
have been better for him to have resorted in the first 
instance to a court of equity, in which all the rights of 
the parties could have been adjusted. He has sought: 
equity, and he ought to be made to do equity ; he ought 
to be treated exactly as if he were in a court of equity; 
and if, upon this settlement that is to take place, the deed 
should be found to be usurious, or if if was obtained by 
artifices or fraudulent practices, it should be rescinded ; 
and in that event, there should be a settlement of mutual 
accounts between the parties upon equitabl« principles. 
That is all I meant to say as to this question of equitable 
mortgage in connection with this decision. I did not 
intend, and do not now, to enter into a consideration of 
that question. 

Judgment reversed. 
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THE NORTHEASTERN RAILROAD CoMPANY vs. MARTIN. 


Where a railroad company was sued for the killing of a cow, and on 
the trial it appeared that, at the time she was killed, the train was 
going down a steep grade quite rapidly; that the engineer alone 
was on the lookout, sitting at the right side of his engine ; that, by 
reason of the fact that the smoke-stack obstructed his view to the 
left, he could not see the cow ; that the fireman, the only other per- 
son on the engine, was at the time ‘‘firing up the engine ;’’ and that 
nobody was looking out on the left side of the engine, on which side 
the cow got upon the railroad ; a verdict finding against the company 
was not without evidence to support it. The jury may have consid- 
ered that the fact that nobody was on the lookout on the left side of 
the engine, was negligence on the part of the railroad company ; and 
they may have concluded that if anybody had been looking out 
on that side, the cow could have been seen in time to have stopped 
the train and avoided the casualty. 


April 1, 1887. 


Railroads. Damages. Negligence. Before Judge 


Estes. Hall Superior Court. August Term, 1886. 
Reported in the decision. 
Pore Barrow; Gero. D. THomas, for plaintiff in error. 
J. M. Towery; W. F. Frnpuey, for defendant. 


BLANDFORD, Justice. 


Martin sued this railroad company for killing a cow, 
and obtained judgment in a justice’s court. This judg. 
ment was set aside by the judge upon certiorarz ; another 
trial was had, and Martin obtained another judgment, and 
a verdict by a jury in the justice’s court, against the rail- 
road company for the value of the cow. Another appli- 
cation for certiorari was made to the judge of the superior 
court, and on the hearing, he dismissed the writ of certio- 
rari, and allowed the judgment of the justice’s court to 
be affirmed. 

It was shown by the evidence that at the time this cow 





604 SUPREME COURT OF GEORGIA. 


The Northeastern Railroad Company vs. Martin. 


was killed, the train was going down a steep grade quite 
rapidly, and that the engineer alone was on the lookout, 
sitting at the right of his engine, and that by reason of the 
smoke-stack between him and the cow, he could not see 
the cow. The fireman, the only person on the engine with 
him, was at the time firing up the engine, and nobody was 
locking out on the left side of the engine, the side on which 
it was said the cow got upon the railroad. The jury may 
have considered that the fact that nobody was on the look- 
out on the left side of the engine, was negligence on the 
part of the railroad company; and they may have con- 
cluded that if anybody had been looking out on that side; 
the cow could have been seen in time to stop the train and 
avoid hurting the cow. 

The case is somewhat similar to such a case as this: A 
gentleman riding in his carriage has a one-eyed driver, 
whose left eye is out, and in consequence, the driver runs 
over a person on the left side of the carriage. He is sued 
for this, and replies that he had a driver who was a very 
careful driver, and kept on the lookout with his right 
eye, but that he had no left eye. The jury might in such 
a case conclude that the use of a one-eyed driver was in 
itself an act of negligence on the part of the master, for 
which he is liable. 

We affirm the judgment of the court below in this 
case, with this hint which we throw out: that where it is 
necessary to have a lookout, the railroad company may 
rely upon its fireman, if it thinks proper to do so, provided 
the fireman does look out; but if his duties require him to 
fire the engine, they had better get somebody else to look 
out. This is a very small case, but similar cases may 
arise of more serious character, and we think it well, 
under the circumstances, to give a hint for the future. 

Judgment affirmed. 
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CoLEMAN & COMPANY vs. JENKINS. 


When one gets his due ignorantly, if he is not hurt by his ignorance, 
it is che same as if he acted with knowledge. Thus, where a nego- 
tiable promissory note was transferred before maturity as collateral 
security, and was afterwards paid off in property, not to the holder, 
but to the payee, who collected without authority, and who, after 
converting the property into money, transmitted the proceeds to 
the holder as his own money, and the holder applied the same to - 
the secured debt only, not applying it also to the collateral, and not 
knowing that he was dealing with a fund derived from the collat- 
eral, this was a discharge of the collateral debt notwithstanding 
such ignorance on the part of the holder. 

April 18, 1887. 


Promissory Notes. Negotiable Instruments. Debtor 
and Creditor. Payment. Before Judge Lawson. Bald- 
win Superior Court. July Adjourned Term, 1886. 


Reported in the decision. 


Wuitrietp & Auten; J. H. Lumpxiy, for plaintiffs in~ 
error. 


D. B. Sanrorp, for defendant. 


Bieckiey, Chief Justice. 


In May, 1884, Jenkins made his note for $135.00 to 
Palmer or bearer, due in November thereafter, and gave 
a mortgage upon land to secure it. Palmer being indebted 
to Coleman & Co. in the sum of $2,700, delivered to them 
this note and mortgage, with various others, as collateral 
security, the delivery being made before maturity of the 
note and mortgage. Jenkins was not informed of this dis- 
position of his paper, and thinking that Palmer was still 
the holder, paid off the same to Palmer in cotton during 
the fall of 1884. Palmer converted the cotton into money, 
and remitted the same (not separately, but in a check for 
a larger sum) to them, which check they received and 


* 
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credited to him on his indebtedness. He did not inform 
them that he had collected anything from Jenkins, and 
they were not otherwise aware of the fact, nor did he have 
authority from them to make the collection. After the 
collateral note matured and was thus paid off to Palmer, 
and while a baiance of $1,600 was still duc from Palmer to 
Coleman & Co., they commenced statutory proceedings 
against Jenkins to foreclose the mortgage. ‘To these pro- 
ceedings Jenkins pleaded payment. On the trial, the facts 
above stated appeared in evidence, and a verdict was ren- 
dered for Jenkins. Coleman & Co. moved for a new trial, 
and the motion being overruled, this writ of error was 
brought. 

The question is, whether the payment to Palmer in cot- 
ton, together with his remittance to Coleman & Oo. of the 
proceeds of the cotton so paid, discharged the debt as be- 
tween Jenkins, the mortgagor, and Coleman & Co., the 
holders of the note and mortgage. It will be perceived that 
there was no new credit given to Palmer in consequence of 
this collateral. There was no increase of the debt for 
which it was pledged to Coleman & Co., but that debt re- 
mained the same, except in so far as it was reduced by the 
proceeds of this very collateral, together with other pay- 
ments made by Palmer. If, therefore, Coleman & Co. had 
known that tlLis money came from Jenkins, they would 
have made precisely the application of it that they did 
make. It would have gone to reduce Palmer’s debt to 
them, asit did go. The only difference is that, had all the 
facts been known, they would have credited it to Jenkins 
as well as to Palmer. The collateral was pledged on the 
debt as a whole, and not to secure any particular part of 
it, and the payment was applied in reduction of the whole 
debt, and did not leave Coleman & O08. less secure as to any 
particular part of it than they were before. Moreover, 
there is no suggestion that the money derived from sale of 
the cotton was less than the full amount of the debt Jenk- 
ins owed. And all this money was covered by the check 
remitted by Palmer to Coleman & Co, _ — - 


- a + ae 
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Now, there is high authority for saying that 
‘‘He that is robbed, not knowing what is stolen, 
Let him not know it, and he’s not robbed at all.’’ 

This, though good dramatic law, would perhaps not hold 
in real life. But another less poetic proposition is both 
sound and applicable to business: ‘“ He that thinks he is 
robbed, but having in his own purse what he thought was 
stolen, is not robbed at all.” When one gets his due igno- 
rantly, if he is not hurt by his ignorance, it is the same as 
if he acted with knowledge. Thus, where a negotiable 
promissory note was transferred before maturity as collat. 
eral, and was afterwards paid off in property, not to the 
holder, but to the payee, who collected without authority, 
and who, after converting the property into money, trans- 
mitted the proceeds to the holder as his own money, and 
the holder applied the same to.the secured debt only, not 
applying it also to the collateral, and not knowing that he 


was dealing with a fund derived from the collateral, this 
was a discharge of the collateral debt, notwithstanding such 
ignorance on the part of the holder. 

Judgment affirmed. 


Dampier vs. McCatt et al. 


. Where a resident of Brooks.county died, leaving as his only heir 
at law an orphan son more than fourteen years of age and having 
an estate in common in certain land in Lowndes county, and sub- 
sequently the minor went into the latter county and chose as his 
guardian a cousin residing in that county, who was accordingly 
appointed as guardian by the ordinary of that county, this was a 
selection by the minor of the county of Lowndes as that of his res- 
idence, and the court of ordinary of that county acquired jurisdic- 
tion of him; and the letters of guardianship were properly issued. 

. The superior court of Lowndes county also had jurisdiction to grant 
a partition of the land between the minor and the other tenant in 
common, upon regular application therefor by the latter. The 
guardian having been served and brought before the court, the 
judgment is conclusive on the minor; and.a court of equity will 


not afterwards inquire into it, in the absence of any suggestion of 
fraud. 
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. The court of ordinary of Lowndes county also had jurisdiction to 

order a sale of the property of the minor on regular proceedings 
for that purpose, it being made to appear that it was for the inter- 
est of the minor that the property should be sold; and such sale 
divested the minor of all title to the land. 
Where, upon arriving at age, the minor filed a bill setting out 
the above stated facts, alleging that he was a resident of Brooks 
county at the time the guardian was appointed, and praying that 
the appointment of the guardian, the partition of the land, the 
order for sale and the sale thereunder be set aside; that those 
claiming under him be decreed to account for rents, profits and 
waste; and that a general decree be made for the sale of the land 
and a division of the money; such bill was properly dismissed on 
demurrer. 


May 1, 1887. 


Jurisdiction. Minors. Domicile. Guardian and Ward. 
Partition. Before Judge Bower. Brooks Superior Court. 
November Term, 1886. 


Reported in the decision. 
Dan. W. Rovntres, for plaintiff in error. 
J. G. McCati; Harrison & Prezpres, for defendants. 


BLANDFORD, Justice. 


John Dampier died a resident of the county of Brooks, 
leaving as his only heir at law the plaintiff in error, Remer 
Dampier. At the time of his death, he was the tenant in 
common of a certain lot of land in the county of Lowndes 
with J. D. McCall. Kemer Dampier was a minor without 
either father, mother or guardian, resident at the time ot 
his father’s death in the county of Brooks. He then went 
into the county of Lowndes, and being over fourteen years 
of age, he chose H. J. Dampier, his cousin, for guardian. 
The court of ordinary accordingly appointed H. J. Dampier 
his guardian. McCall sued out a petition for partition of 
this land, which was duly served upon H. J. Dampier as 
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guardian of Remer Dampier; and the superior court 
granted a partition of the land between McCall and Remer 
Dampier, the minor. 

Remer Dampier, having arrived at age, brought his bill, 
in which he alleges that he was a resident of Brooks 
county at the time his cousin, H. J. Dampier, was ap- 
pointed his guardian; and also alleges the facts which I 
have stated; and he prays that the partition of this land 
between himself and McCall be set aside; that the judg- 
ment of the court of ordinary appointing H. J. Dampier 
his guardian be also set aside; that an order which had 
been granted by the court of ordinary of Lowndes county, 
authorizing a sale of this land by the guardian, and the 
sale by the guardian under such order, be set aside; and 
that McCall, and others who claim under him, be de- 
creed to account to him for the rents, profits and waste; 
and that a general decree be made for the sale of the land 
and the division of the money. This bill was demurred to, 
and the superior court sustained the demurrer and dis- 
missed the bill. This is excepted to, and is the error 
assigned in this case. 

1. Under section 1693 of the code, where a minor has 
neither father, mother nor guardian, he may change his 
residence at will. He may select any county he chooses 
to be the county of his residence; and when this minor 
went into the county of Lowndes, and procured his cousin 
to be appointed his guardian, he thereby selected the 
county of Lowndes as the county of his residence; and 
the court of ordinary of that county, by virtue of his act 
in selecting his cousin, who was a resident of the county, 
for his guardian, acquired jurisdiction of the ward, this 
minor, and the letters of guardianship were properly 
issued. * 

2. The superior court had jurisdiction also to grant a par- 
tition of the land between McCall and this minor. The 
guardian having been served with the process and brought 


before the court, the judgment is conclusive on the minor; 
v 78 39 
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and a court of equity, where, as in this case, there is no 
suggestion of fraud, will not afterwards inquire into it. 

3. The court of ordinary of the county of Lowndes also 
had jurisdiction to order a sale of the property, where it 
was made to appear that it was. for the interest of the 
minor that it should be sold. And that sale divested the 
minor of all title to this land. 


4. There is no suggestion of fraud in any of the pro- 
ceedings had before the ordinary or before the superior 
court in relation to this matter; but all appear to have 
been regular and right; and under the circumstances, we 
think the court below did right to dismiss this bill for want 
of equity. 

The judgment of the court below dismissing the bill is 
therefore affirmed. 


Ricks vs. BROYLES, receiver. 


. When money awaiting the result of litigation is in the possession 
of a receiver at the place of permanent custody, and he has no 
further duty in respect to it but that of preservation, it is already 
in court, and the receiver cannot part with his custody by 
depositing in bank or otherwise, save at his own risk, without 
some order, leave or direction authorizing him so to do. 

. Morgan vs. Hardee, 71 Ga. 736, and Phillips vs. Lamar, 27 Ga. 228, 
adjudicate nothing to the contrary of the foregoing. 

. A court of equity in Georgia has no official banker, and no bank 
but its receiver. 

. A general deposit is a loan, and transforms the funds from ready 
money into a chose in action. 

. A court of errors must take judicial notice of human nature. The 
special facts vindicate the rule of responsibility founded on gen- 
eral principles. 


July 5, 1887. , 
Receivers. Bailments. Equity. Banks. Before Judge 


Boynton. Fulton Superior Court. March Term, 1886. 


Ricks sued out a rule against E. N. Broyles, as receiver, 
and others, reciting that Broyles had been appointed re- 





MARCH TERM, 1887. 611 





Ricks vs. Broyles, receiver. 


ceiver under a bill filed by Shields & Co. against J. B. Red- 
wine and others; that as such receiver it was his duty to take 
charge of certain furniture and to dispose of it and hold 
the proceeds subject to the order of the court; that he did 
dispose of it; and that there were various claims to the 
fund whose priorities had been adjudicated. It was ordered 
that the receiver report to the court the amount in his 
hands, and show cause why he should not pay to Ricks 
the amount due on two mortgage fi. fas. held by him. 
The receiver filed his answer, the only portion of which 
material to be set out being, in substance, as follows: When 
he received the proceeds of the sale of the property, he 
deposited the money in the bank of John H. James, in 
Atlanta, in his name as receiver, making the deposit sepa- 
rate from his individual account and two other accounts 
which he had as executor and administrator of certain es- 
tates. Then the bank was generally regarded as good, sol- 
vent and safe, and respondent so regarded it and acted in 
good faith and according to his best judgment. It was not 
then settled to whom the fund should ultimately be paid, 
but there were various claimants, and it was uncertain how 
long it would be before the controversy was settled; and 
the deposit was made to await the result of the contest, 
or until the court should order the fund to be paid to the 
creditors. Deducting from the fund his disbursements 
and commissions, there would be left in his hands $892.58. 
On or about May 15, 1884, the bank failed, having on de- 
posit in the name of respondent as receiver $1,123.90. 
His individual account was overdrawn to the amount of 
$153.99, and he was further indebted to the bank $500. The 
bank made a voluntary assignment for the benefit of its 
creditors, giving certain preferences. A bill was filed by 
the non-preferred creditors, attacking the assignment, and 
a long and doubtful litigation was imminent. Finally the 
creditors made a compromise, and respondent, after ad- 
vising with several prominent attorneys, agreed to a. set- 
tlement, by which he was permitted to pay the amount 
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which he was individually indebted towards the satisfac- 
tion of his accounts as receiver and as administrator and 
executor, so that he thereby received, as receiver, $459.52, 
leaving a balance of $662.40 as a claim against the bank. 
On this sum, by the terms of the compromise, part was 
paid in cash, leaving a balance of $400, for which he re. 
ceived certain shares of stock in an association formed in 
pursuance of the compromise of the creditors, of the par 
value of the amount stated, and bearing interest at 4 per 
cent. per annum. The stock is now worth about thirty 
cents on the dollar in market. He acted in good faith and 
for the best interest of the fund, and received more than 
could have been obtained otherwise. He asks that the 
court affirm his action, expresses his willingness to transfer 
the stock to such creditors as the court may direct, and 
prays that, upon his doing so and paying over $492.58, the 
amount of cash in hand, he be discharged from all further 
liability. 

The movant demurred to so much of the answer as set 
forth that respondent should not be chargeable with the 
loss of any part of the fund in his hands as receiver. The 
ground of the demurrer was that the deposit was general, 
made without the direction of the court, and was in law a 
loan to James. 

The case was submitted to the presiding judge without 
ajury. On the hearing, it was shown by the receiver that 
the bank was a private one, and that the deposit was made 
without any order of court. The presiding judge filed a 
decision distributing the fund. As to the liability of the 
receiver for the money lost and for which the stock was 
accepted, he held that this was done in good faith and 
after the exercise of due diligence, and that any loss there- 
for should fall on Ricks and not the receiver; and that 
Ricks should recover the stock at its par value, or, on his 
refusal to accept it, that the receiver should sell it, pay 
over the proceeds to Ricks and be entitled to a credit for 
its face value. To this decision Ricks excepted. 
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A. M. Sprsrr, for plaintiff in error. 


KE. N. BRoyes, 7m propria persona; AsBott & SMITH; 
Hoke Smita ; Hayeoop & Martin, for defendants. 


BuieckLey, Chief Justice. 


1. When money awaiting the result of litigation is in 
the possession of a receiver at the place of permanent cus- 
tody, and he has no further duty in respect to it but that 
of preservation, it is already in court, the receiver being 
the hand of the court to hold it, and he cannot pay it out, 
or part with his actual custody of it by depositing it in 
bank, or otherwise, save at his own risk, without some 
order, leave or direction authorizing him so to dispose of 
it. He is for the court that appointed him as much a final 
custodian as is the Bank of England for the court of 
chancery. His poundage or commissions are compensa- 
tion for his risk, which is that of an official bailee for re- 
ward; and while he may not be bound for more than 
ordinary diligence, his diligence is to be exercised in 
keeping the money, not in putting it out on deposit, either 
general or special. A general deposit in bank is a loan, 
and that the loan was made in good faith and entered to 
his credit in bank as receiver, will not avail him. Though 
without any moral fault, or any legal fault but that of 
parting with the money, he is liable to make good the loss 
resulting from his banker’s insolvency. 

2. The case of Morgan vs. Hardee, 71 Ga. 736, is no 
adjudication by this court that a receiver has a right to 
substitute the good credit of a banker for his own respon- 
sibility as ultimate custodian. To rule, as that case does, 
that there was no such material error of law as to require 
a new trial, isnot to rule that there was no error of law 
committed by the court below, but rather that under the 
special facts it was unnecessary to probe the alleged errors 
to the bottom. Morgan vs. Hardee is not to be extended 
beyond its own facts; it is no interpretation of any gen- 
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eral principle or rule of law. Phillips vs. Lamar, 27 Ga. 
228, settles nothing as to receivers, but only as to sheriffs, 
receivers being spoken of merely arguendo by the judge 
delivering the opinion. 

3. High on Receivers, Kerr on Receivers, Lewin on 
Trusts, Perry on Trusts, Story on Bailments and on Agency, 
as cited in the argument, may be conceded to apply in 
Georgia as elsewhere to receivers, until the fund reaches 
its final form and there is no duty left but to hold it for 
the court at the place of final custody. Then it is in 
court. The court in Georgia has no official banker, and 
no bank but the receiver himself. He is its Bank of 
England, and the Bank of England would not be excused 
by depositing with John H. James, were his house in Lon- 
don instead of Atlanta. While the fund is passing down 
the brooks and rivers, it may flow along the usual channels 
of general business, but when it reaches the ocean, it must 
stop, unless the court orders arefluent current. There is 
no beyond. The code contemplates that a receiver, who 
merely has possession and holds, shall hold subject to the 
direction of the court. §3149. And the discretion of all 
trustees in the use of money is, by §2330 of the code, con- 
siderably narrowed. Brown vs. Wright, 39 Ga. 96. To 
invest even in State bonds, a receiver must have orders. 
Code, §275. 

4, The moment the deposit was made, the credit of the 
banker was substituted for the money. Though in loose 
speech it would be said that this was done for safe keep- 
ing, in literal truthit was done, not to keep the money at 
all, but to part with it on the banker’s credit—to make it 
cease to be the money of the receiver, and become the 
money of the banker, with the expectation of drawing 
from him on demand at a future time other money to take 
its place in the coffers of the court. It was a loan by the 
receiver to the banker, made under the name and with all 
the incidents of a general deposit. The fund was trans- 
formed into a chose in action. A receiver, whose duty is 
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one of mere custody and not the transaction of business, 
cannot at his own will lay the foundation of an action or 
render an action necessary. He cannot even sue or defend 
without leave. 11 Ga. 417. 

5. While the case is ruled on broad grounds and is meant 
to stand on general principles, it is right to call attention 
to one aspect of the special facts. The banker was already 
the receiver’s personal banker, and continued to be so, 
with the result that when insolvency occurred, the receiver 
was indebted to him by note and had also overdrawn his 
personal account. It is a fair inference that whilst the 
receiver as such was lending to his banker, the latter was 
lending to him as an individual. There was no mixture 
of accounts, no mixture of funds, on the books, but there 
was probably no attempt to prevent mixture of money in 
the vault, or when used by the banker in his general busi- 
ness, including that with the receiver on his note and over- 
drafts. Though no such thing was premeditated or designed, 

-it is and must remain uncertain whether some of the money 
put into the bank as receiver did not come back to the 
receiver as an individual on his drafts or as consideration 
for his note. With acourt-fund large enough, a considerable 
banking business might go on prosperously in this way for 
an indefinite time. Indeed, it is but a question of amount 
and length of loan without interest as to whether banks, | 
patronized by chancery through receivers, would not out- 
strip all rival institutions, at least in disposition, if not in 
ability, to accommodate the receivers. A court of errors 
must take judicial notice of human nature. 

Judgment reversed. 











616 











SUPREME COURT OF GEORGIA. 


Seegar vs. Smith. 


SEEGAR vs. SMITH. 


. Where, in a suit for the purchase price of land, the defendant al- 
leged that he purchased the land as fifty acres at eight dollars per 
acre, and that there were only about thirty acres, while the plain- 
tiff contended that the entire tract was sold, estimated to contain 
fifty acres, more or less, it was admissible to prove that, on the 
same day when the sale was effected, the plaintiff offered to sell 
the land to another person by the acre instead of by the tract. 

. If atract of land was purchased as fifty acres, but upon being sur- 
veyed, was found to contain only thirty-four and a half acres, the 
vendee was not obliged to claim a rescission of the contract, but 
could retain the land and have compensation for the deficiency, on 
the ground that such deficiency was so gross as to justify the sus- 
picion of wilful deception or mistake amounting to fraud. 


March 31, 1887. 


Sales. Contracts. Vendor and Purchaser. Specific 
Performance. Evidence. Fraud. Before Judge Hutcn- 
Ins. Jackson Superior Court. August Term, 1886. 





A. B. Smith brought complaint against J. A. Seegar on 
a promissory note for a balance of $204.07. The defend- 
ant pleaded the general issue; that a partial payment had 


- been made for which credit had not been given; that the 


consideration of the note was a tract of land, which plain- 
tiff represented to defendant contained 50 acres, and for 
which defendant agreed to give $8 per acre, and accord- 
ingly gave this note for the purchase money on such rep- 
resentation; whereas, it contained only 344 acres, and a 
proper deduction should be made. 

It is unnecessary to set out the evidence in detail. The 
jury found for the plaintiff $151.90 principal, besides inter- 


est and attorneys’ fees, The defendant moved for a new 


trial on the following grounds: 
(1) Because the verdict was contrary to law and evi- 


dence. 





(2) Because the court refused to allow defendant to 
prove by a witness, in rebuttal of plaintifi’s denial of the 
fact, that on the day he traded with defendant, while hunt- 
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ing a purchaser, Smith tried to sell the land to the witness 


at $8 per acre, and upon the same terms that defendant 
claims he bought. 


The motion was overruled, and the defendant excepted. 


W. I. Pree; J. W. Hit, by Harrison & Prepress, for 
plaintiff in error. 


W. L. Tetrorp, by brief, for defendant. 


Hat, Justice. 


Seegar, the plaintiff in error, purchased from Smith, the 
defendant in error, fifty acres of land, as he alleges, at $8 
per acre. In short, he says he purchased by the acre, and 
was to pay at that rate for only so much land as he got. 
On the other hand, it is contended that he purchased the 
entire tract, estimated to contain fifty acres, “‘ more or less.” 
As to the terms of this contract, there was a direct conflict 
’ of evidence, the preponderance perhaps in favor of Seegar’s 
version of the affair; at all events, it is a close case and 
very equally balanced. On the trial, Seegar offered to in- 
troduce a witness with whom Smith had had an interview 
on the same day that this sale was effected, to show that 
he was offering to sell this land to him by the acre instead 
of by the tract. That testimony was rejected by the court, 
as it seems, upon the ground that it was introduced to’im- 
peach the testimony of the plaintiff, Smith, and if for that 
purpose, the point to which it related did not seem to be 
material. It does not appear from the record that the 
avowed object was to impeach the testimony of the witness. 

1. It is now insisted, and we think correctly, that it was 
admissible to corroborate Seegar’s version of the contract 
between the parties, and for this purpose ; we hold it was 
competent, as was decided in the case of Fleming vs. Hiil, 
65 Ga. 247. In acase so evenly balanced as this seems 
to be, it was certainly admissible for that purpose. 

2. Upon a survey of the land, instead of fifty acres being 
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found within the boundaries designated (and there is some 
dispute about these boundaries), it was found to contain 
only thirty-four and a half acres; and one of the defences 
set up is, that this was such a deficiency in the quantity 
of the land as to justify the suspicion of wilful deception, 
or of mistake amounting to fraud, which would have been 
sufficient to have rescinded the contract at the option of 
the vendee. The vendee, however, did not wish to set 
aside the sale, preferring to keep the land, but desired 
compensation for the deficiency by reducing the amount 
agreed on as the price. Had he gone into the court and 
insisted upon a specific performance of this contract, with 
compensation for this deficiency, the vendor could not 
have successfully resisted that claim. It is true that the 
vendor made an effort to rescind the contract, which the 
vendee declined; but he was not bound to accept the offer. 
He purchased the land for a particular purpose and hada 
right to retain possession of what remained and to have 
compensation for so much of the tract as he failed to get. 
This whole subject, both as to the deficiency in the quan- 
tity sold, and the setting off against the price the value of 
such deficiency where sold by the acre, or where it appears 
‘so gross as to justify a rescission, will be found treated of 
in section 2642 of the code and in the cases cited there- 
under. And as to the right of this vendee to have specific 
petformance of the contract and compensation for the de- 
ficiency, vide section 3191-2 of the code, and citations. 
We are of opinion that, upon the ground of the defi- 
ciency in the quantity of the land, whether sold by the 
acre or by the tract, there should be another hearing of 
this case, that a verdict may be returned upon the issues 
thus made; and also, upon the further ground that there 
was error in rejecting the evidence offered to corroborate 
the defendant’s version of the transaction, that the judg- 
ment should be reversed. 
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Where suit was brought against a railroad for the killing of a horse, 
and it was shown that the horse was killed by the running of the 
defendant’s train, a presumption of negligence arose, and although 
the engineer testified that he was in the use of all ordinary and 
reasonable diligence, yet where there was some evidence 
tending to contradict his account of the occurrence and to sustain 
the presumption of negligence, and where two juries have found 
in favor of the plaintiff and the court has refused a second new 
trial, this court will not interfere. 


(a) Damages, on the ground that this case was brought up for delay 
only, are denied. 


April 19, 1887. 


Railroads. Damages. Negligence. Presumptions. 
Verdict. New Trial. Before Judge Lawson. Baldwin 
Superior Court. July Adjourned Term, 1886. 


Phillips brought suit against the Georgia Railroad to re- 
cover damages for the killing of a horse by the running of 
its train. On the trial, the evidence for the plaintiff was, 
in brief, as follows: Several farms were enclosed under 
one fence, and at certain seasons the proprietors would 
turn their stock out to graze. Two railroads: ran through 
the enciosure and formed a junction a few hundred yards 
beyond the place where the horse was killed, and several 
trains passed over these roads in the day and night. Plain- 
tiff’s horse and three others were turned into this enclos- 
ure or field. One morning the horse was found dead be- 
side the defendant’s track, with its head cut off, appa- 
rently killed by a train. None of its legs were broken. 
The tracks of the animal and the signs of blood and hair 
upon the track indicated that the horse had gone upon 
the track and run at full speed a distance of 125 to 160 feet 
by estimate, and had been overtaken ten or fifteen feet be- 
fore reaching a trestle over a gully, and that it had been 
carried by the engine some feet beyond the trestle, which 
was fifteen or twenty feet long. There was testimony as 
to the value of the horse. 
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The defendant introduced only one witness, its engineer, 
who testified, in brief, as follows: On the night the horse 
was killed, the train passed a crossing some distance back, 
and there the usual signal was given. Thence the track 
was on an up-grade until it reached a point some three 
hundred yards from the trestle; thence it descended. At 
the top of the grade, steam was shut off and the train 
rolled down, increasing in speed until it reached about 
twelve or fifteen miles an hour. The horse went upon the 
track and ran about thirty yards, then reached the trestle 
and fell or stopped, with its body on the track. When the 
engineer saw it, he blew the whistle for brakes to be 
put on, reversed the engine, put on steam and did every- 
thing possible to avoid the accident. The engine-brake 
was put on, and he thought a coach-brake, from the effect 
on the speed, which was diminished about half. He was 
on the lookout and thought the fireman was oiling the 
cylinder. There were four coaches and two box-cars com- 
posing the train, each with hand-brakes. The brakes on 
box-cars are not used. There was one, perhaps two, be- 
sides the fireman, who put on the engine-brake. They 
could put on all the brakes if given time, but could not 
do so in thirty yards. The rule was to slacken the speed 
to six miles an hour in passing the junction, but he had 
not begun to do so when the horse got on the track. It 
would take 150 to 200 yards to make this change in speed 
and something further to stop. He thought, by applying 
the hind-brakes and reversing the engine, he could “take 
up” the train in about 150 yards. He thought one of the 
horse’s legs was broken. 

On the first trial, a mistrial was declared; on the second, 
a verdict for $150 was rendered for the plaintiff, and a 
new trial was granted ; on the third, the jury found for the 
plaintiff $198.41. The defendant moved for a new trial 
on the ground that the verdict was contrary to law and 
evidence ; the motion was overruled, and it excepted. 
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Jos. B. Cummine ; WHITFIELD & ALLEN; J. H. Lumpkin, 
for plaintiff in error. 


C. P. CrawForp, for defendant. 
Hatt, Justice. 


Phillips brought suit against the Georgia Railroad and 
Banking Company to recover damages for the killing of 
his horse by the running of its cars. The case was tried 
twice, and there were two verdicts‘in favor of the plain- 
tiff. The first was set aside upon the general grounds of 
the motion that it was contrary to law, evidence, etc., and 
a new trial ordered. A motion was made to set aside the 
second verdict upon the same grounds, and the court was 
asked to grant another new trial, which he refused. 

It is clear from the evidence that the horse was killed 
by the running of the cars of the railroad company; in- 
deed, that fact isnot contested. The railroad, in order to 
rebut the presumption arising from this injury, attempted 
to show, and did show by its engineer, that he was in the 
exercise of all ordinary care and diligence in running the 
train and did everything in his power to avoid the casu- 
alty. Evidence, however, was given in rebuttal of his 
statement; and although that evidence was not of a very 
convincing character, still it tended, in some measure, to 
contradict his account of the occurrence and to sustain the 
presumption of negligence which the law raised against 
the company upon proof of the killing of the animal. 
Adding the interest, the second jury found about the same 
amount as the former jury did in the case, and while we 
might not have concurred in the verdict had we been of 
the jury, we are not at liberty to place ourselves in their 
position. It was within their province, not ours, to pass 
upon the questions submitted, and under the settled rules 
of the court, we shall be compelled, especially where there 
have been two concurring verdicts, to affirm this judg- 
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ment. But we do not allow the damages which the de- 
fendant in error asked for bringing this case here, as he 
insists, for delay only. He has already gotten all, and 
perhaps more than he should, under the circumstances, 
have recovered. 

Judgment affirmed. 
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1. Under the facts of this case, the receipt in full given by the ad- 
ministrator de bonis non with the will annexed, to the administra- 
trix of the deceased executor, was open to explanation, and was 
not conclusive upon the legatees in a suit by them against the ad- 
ministratrix to compel an accounting for an alleged devastavit by 
the executor. 

As the accountability of the executor was the same, whether his 

fortune improved or not whilst he was in the trust, evidence to 

show that it did improve was irrelevant and inadmissible. 

A witness is not incompetent because he is the husband of a lega- 

tee who is one of the plaintiffs, and because he takes a specific 

legacy under the will, he being no party to the action and his 
legacy not being in question. 

4. The testator having devised to his wife for her sole use and ben- 
efit during her natural life certain lands, with remainder to his 
minor son in fee, disposed of a certain horse in the same way, and 
then added: ‘‘I give, bequeath and devise to my wife in final ex- 
tinguishment of her right of dower in my real estate, free for her 
own use and benefit, $1,000 cash and so much household and 
kitchen furniture as she may need for her immediate housekeep- 
ing, two good mules or their equivalent, one cow and calf, and one 
year’ssupport. At the death of my wife, all the property given 
in extinguishment of her dower is to be sold, as hereinafter di- 
rected, and the proceeds to be divided among my living heirs, to- 
wit, (naming his children) share and share alike’’ : 

Heid, that this bequest of one thousand dollars cash was absolute in 
the wife, she having accepted the provision offered her in lieu of 
dower, and that the testator’s children took no interest by the will 
in the money, but a remainder in the property only. 


May 9, 1887. 


3 


» 


Administrators and Executors. Receipts. Evidence. 
Witness. Wills. Construction. Dower. Before Judge 
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BranoaM. Floyd Superior Court. September Term, 
1886. 


On October 21,1885, Benjamin W. Baker, M. E. Mc- 
Ghee, Mrs. F. L. (Narcissa 8.) Miller and H. H. Baker, 
heirs and distributees of the estate of John Baker, deceased, 
brought suit against Mrs. Ella M. Watts, as administratrix 
of George T. Watts. They alleged that Baker had died 
testate ; that George T. Watts qualified as his executor, 
and received certain property and funds in his hands, 
among them being $1,000 in cash and notes of H. B. Baker 
and C, F. Milligan; that he had committed various acts 
of devastavit and waste and failed to account to the dis- 
tributees; that he retained possession of the estate; and 
that he died and the defendant became his administra- 
trix. 

On the trial, the evidence was voluminous. It is neces- 
sary to set out only the material portions. John Baker 
died in 1874, leaving a will containing the devise set out 
in the fourth head-note. Dr. George T. Watts qualified 
as executor. After his death, in 1880, the defendant be- 
came his administratrix. Mrs. Elizabeth Baker, wife of 
the testator, died in 1879. Alfred S. Baker died, leaving 
the complainants as the surviving devisees mentioned in 
the third item above stated. Hope H. Baker was ap- 
pointed administrator de bonis non of his estate, and he 
gave to Mrs. Watts the following receipt : 

‘*Received, Rome, Ga., July 30, 1880, of Mrs. Ella M. Watts the 
following notes and papers belonging to the estate of John Baker, 
deceased, she turning over the same as the wife and legal represent- 
ative of Geo. T. Watts, dec’d, the former executor of the estate of 
John Baker, deceased; this receipt being given to her in full acquit- 
tance of said papers and received in full settlement of the executor- 
ship of said Geo. T. Watts, of her as his legal representative; to- 
gether with the real estate belonging to said estate of said John 
Baker, deceased, and yet undisposed of, the sum being the personalty 
and chose in action uncollected and undisposed of, to-wit: One note 
dated Dec. 24, 1874, for ninety 16-100 dollars ($99.10), with credits of 
$10.00 paid Feb’y 5, ’76; $24 Feb’y 12, ’79, and $25.00 Dec. 10, ’79, 


and signed by J. W. Davis and M. E. Shelldon” (and other notes 
named). 
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As to the items involved in the decision, the evidence 
for the plaintiffs was, in brief, as follows: Watts, execu- 
tor, in his returns never included any voucher for the $1,000 
as paid to Mrs. Baker. She didnot use it during her life- 
time. A witness testified that Watts spoke generally as 
having control of the estate, and that the money was all in 
his hands. He was her brother and had charge of her af- 
fairs during her life. The husband of one of the complain- 
ants (who had a small legacy under the will, but not con- 
tested in this case) testified that Watts had told him that 
he bought certain land in Alabama with the $1,000; and 
other admissions of indebtedness on the part of Watts and 
agreements to settle with the legatees were stated. No 
settlement was made, however, during his lifetime. The 
McGhee note was given for a mule which had been the 
property of Baker in his lifetime and had afterwards 
passed to Mrs. Baker, and was sold by Watts for her. 
McGhee subsequently paid the note. The Milligan note 
was given for a wagon and steers bought from Watts, who 
stated that it belonged to Mrs. Baker. This was not paid 
in full until after Watts died; then a new note was given 
in its place to defendant as his administratrix, and was 
subsequently paid to her. After the death of Mrs. Baker, 
certain furniture and personalty left by her was divided 
among the plaintiffs. When the receipt was given to Mrs. 
Watts, as administratrix of her husband, it was for the 
notes and property which she stated were on hand. She 
said that was all of the estate left unsettled, and on that 
understanding the receipt was given. 

The administrator de bonis non, who gave the receipt, 
testified that he knew nothing about the Milligan note at 
the time ; that he did not intend to release the defendant 
from any claim of the heirs of John Baker on her hus- 
band, but he notified her that if there was anything wrong 
he would hold her responsible for it; that what she gave 
- him and what was intended to be covered was what she told 
him was all she had that belonged to the estate; that the 
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matters now in controversy were not in contemplation at 
the time the receipt was given; and that the specific ob- 
ject of the receipt was to cover the property which de- 
fendant delivered to him, and to release her as to it and 
nothing else. When the receipt was given, the plaintiffs, 
except Mrs. Miller and Mrs. McGhee, were present; the 
former was not represented in the settlement; the latter 
did not authorize any settlement, but her trustee, Reeves, 
was present; she was informed of the settlement, but was 
not satisfied with it. When Watts entered upon the ad- 
ministration of the Baker estate, his property was limited ; 
during his administration and at his death, his property 
largely increased. 

The evidence for the defendants as to the material points 
was, in brief, as follows: Plaintiffs and defendant had a 
final settlement. An attorney was employed who calcu- 
lated the amounts and made out the final return. The re- 
ceipt was drawn and signed by the administrator de bonis 
non of Baker. There was some question*as to who should 
pay the attorney, and the ordinary held that the estate 
should do so. When the settlement was made and the re- 
ceipt signed, Mrs. Watts, H. H. Baker, Benj. W. Baker 
and Reeves, the trustee of Mrs. McGhee, were present. 
Miller, the husband of one of the plaintiffs, was on the 
administration bond of H. H. Baker. The receipt was 
read aloud before being signed. The settlement was rather 
in the nature of an agreed settlement between the parties 
in interest, of all their differences, than a settlement and 
discharge by the ordinary. They had had some disagree- 
ment, and it was agreed that if defendant would turn over 
the papers mentioned, an acquittance or receipt should be 
given her. The defendant testified that there was a full 
settlement and the receipt was given ; that she never heard 
then nor until long afterwards of the demands now made in 
this suit; and that when the renewal of the Milligan note 
was made, something was said about Dr. Watts’s having 


settled it with the estate. Watts was a man of good stand- 
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ing and character, and did not bear the character of appro- 
priating the money of others. There was other testimony 
as to the sources from which the property of Watts was de- 
rived, the expenditures of Mrs, Baker, etc.. which need 
not be stated in detail. 

The jury found the following verdict: 

‘‘We, the jury, find for plaintiffs one thousand dollars, with inter- 
est at seven per cent. from September 8th, 1885, being money found 
in the hands of the executor, Geo. T. Watts, at the death of Mrs. 
Baker. We also find for seventy-five doilars, with interest at seven 
per cent. from the 23d day of October, 1877, being the H. B. McGhee 
note. We also find fifty-nine 90-100 dollars, with interest from Au- 
gust 17th, 1880, being the C. F. Milligan note. This October 1, 1886.’ 


The defendant moved for a new trial on the following 
grounds (pending which the plaintiffs voluntarily wrote 
off the finding as to the Milligan note): 

(1)-(3) Because the verdict was contrary to law and 
evidence. 

(4) [Not pressed in argument. | 

(5) Because the court charged as follows: “This settle- 
ment or receipt is open to denial or explanation. You may 
inquire what property or items of indebtedness were in 
the minds or contemplation of the parties at the time it 
was signed; whether the items now sued for were consid- 
ered and settled by the parties at that time; whether they 
were intended to be covered by, and were in fact covered 
by, this receipt or settlement, or not. For, notwithstand- 
ing this receipt or settlement, if Geo. T. Watts owed the 
estate other sums or debts not in fact covered by the re- 
ceipt or intended to be covered thereby and receipted for, 
the plaintiffs may recover for such items or sums, if the 
proof authorizes it.”—The error assigned was that there 
was no evidence to support this charge. 

(6) Because the jury found contrary to the following 
charge: “The receipt is prima facie evidence of a settle- 
ment in full, and unless it is shown that there were other 
items or debts not covered by it, it would defeat the plain 
tiffs’ right to recover.” 


MARCH TERM, 1887. 627 


Watts, administratrix, vs. Baker et al. 


(7) Because the court charged, in effect, that the $1,000 
mentioned in the third item of the will was not an abso- 
lute gift, but was to be divided along with the proceeds of 
the other property after the death of Mrs. Baker, if then 
on hand. 

(8) Because the jury found contrary to the following 
charge: “If Geo. T. Watts paid over the $1,000 to the 
widow, it would be an execution of his trust as to this item 
of the will, and neither he, as executor of John Baker, nor 
his administrator in this suit, would be liable for it.” 

(9) Because the jury found contrary to the following 
charge: “The separate property of Mrs. Baker, or the 
proceeds thereof, cannot be recovered in this case. To 
authorize a recovery on account of any property conveyed 
by this clause of the will, the evidence must identify the 
property as being the property or part thereof conveyed 
by this clause, or the proceeds thereof.” 

(10) Because the court admitted, over objection, testi- 
mony to show what Dr. Geo. T. Watts was worth before 
he became executor of Baker and what afterwards. 

(11) Because the court admitted the evidence of F. L. 
Miller, to the effect that Watts promised to get up the 
money due Mrs. Baker, and stated that he had invested it 
in land in Alabama.—The objection was that Miller was a 
legatee and Watts was dead. 

The motion was overruled, and the defendant excepted. 


Wricut, Meyeruarpt & Wriaat, for plaintiff in error. 
Forsytu & Hoskryson, for defendants. 
BLECKLEY, Chief Justice. 


Baker, the elder, died testate, leaving Dr. Watts his ex- 
ecutor. The executor, before fully administering the will, 
died intestate, and his widow, Mrs. Watts, administered 
upon his estate. An administrator de bonis non with the 
wil] annexed (one of the testator’s sons) was also appointed 
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upon the estate of Baker. A settlement, total or partial, 
took place between the administratrix of the deceased ex- 
ecutor and the administrator de bonis non of the testator, 
in which the former turned over to the latter certain notes 
as the property of the testator’s estate, and on receiving 
these notes, the latter gave to the former a receipt in full. 
Present at the settlement and at the giving of this receipt 
were most of the testator’s children, the principal legatees 
under his will. The children afterwards brought their ac- 
tion of complaint against the administratrix of the execu- 
tor for an alleged devastavit by the executor in his life- 
time. The plaintiffs obtained a verdict, and the defend- 
ant made a motion for a new trial, and a new trial was 
refused. 

1. The court ruled that the receipt in full might be ex- 
plained; and there was in the evidence an explanation 
tending to show that the settlement was confined to assets 
of the original estate which came to the hands of the ad- 
ministratrix, and that it did not include any inquiry into 
the actings and doings of the deceased executor touching 
other assets. If that was the scope of the settlement, the 
effect of the receipt ought to be restricted aécordingly. 
The words “in full,” etc. ought to be interpreted with 
reference to the subject-matter of the settlement on which 
the instrument .was founded. Assets of the testator’s 
estate which came to the hands of the administratrix of 
the executor, and assets which the executor had wasted in 
his lifetime would be wholly different subject-matters. 
The rule of accountability on the part of the administra- 
trix would not be the same as to both, but different as to 
each. For the former class of assets, if not duly surren- 
dered, she would have to account personally out of her 
own estate, and for the latter in her representative ca- 
pacity out of the estate of her intestate. In receipting to 
her touching either, it would be very proper to describe 
her as administratrix, and a receipt so describing her might 
embrace both. This being so, the receipt now in question 
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is ambiguous; and parol evidence is admissible to explain 
all ambiguities, latent and patent. Code, §3801. For 
some authorities touching the explanation of receipts, see 
the citations under section §3807 of the code. Under the 
facts of this case, the receipt in full given by the adminis- 
trator de bonis non with the will annexed, to the adminis- 
tratrix of the deceased executor, was open to explanation, 
and was not conclusive upon the legateesin a suit by them 
against the administratrix to compel an accounting for an 
alleged devastavit by the executor. 

2. The court admitted evidence going to show a rapid 
accumulation of property by the executor whilst in charge 
of the testator’s estate. This was error. As the account- 
ability of the executor was the same, whether his fortune 
improved or not whilst he was in the trust, evidence to 
show that it did improve was irrelevant and inadmissible. 

3. There was no error in holding the husband of one of 
the plaintiffs a competent witness to testify in their behalf. 
He had no interest and was not a party. Though he took 
a small specific legacy under the will, this was in nowise 
put to hazard by any possible result of the suit. In civil 
cases, husband and wife may testify for each other. Code, 
§3854. A witness is not incompetent because he is the 
husband of a legatee who is one of the plaintiffs, and be- 
cause he takes specific legacy under the will, he being no 
party to the action and his legacy not being in question. 

4. We have no doubt that the court misconstrued the 
will, touching the interest which the testator’s widow took 
in the $1,000 cash, offered to her and accepted by her in 
lieu of dower. There is by the will no express limita- 
tion of the widow to a life estate, either in the money or 
the property, and this being so, a general presumption ob- 
tains that a conveyance of the fee was intended. Code, 
§2448. As to the property which the will directs to be 
sold on the death of the widow and the proceeds divided, 
this presumption is rebutted by clear and necessary implica- 
tion, but wecannot believe that by the term “property,” in 
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this part of the will, the testator intended to embrace 
money, for such a construction would convict him of an 
absurdity—the absurdity of directing the sale of money in 
order to get its proceeds for division amongst his children. 
In announcing our ruling upon this point, we copy the 
terms of the will, just as they appear in the instrument, 
as to everything essential. The testator having devised 
to his wife for her sole use and benefit during her natural 
life certain lands, with remainder to his minor son in fee, 
disposed of a certain horse in the same way, and then 
added: “I give, bequeath and devise to my wife in final 
extinguishment of her right of dower in my real estate, 
free for her own use and benefit, $1,000 cash and so much 
household and kitchen furniture as she may need for 
her immediate housekeeping, two good mules or their 
equivalent, one cow and calf, and one year’ssupport. At 
the death of my wife, all the property given in extin- 
guishment of her dower is to be sold, as hereinafter directed, 
and the proceeds to be divided among my living heirs, to- 
wit (naming his children), share and share alike.” 

This bequest of one thousand dollars cash was absolute 
in the wife, she having accepted the provision offered her 
in lieu of dower, and the testator’s children took no inter- 
est by the will in the money, but a remainder in the prop- 
erty only. 

We have studied the facts as carefully as the law, in- 
volved in the whole case, and the result is that we reverse 
the judgment refusing a new trial, with direction as fol- 
lows: Let the verdict stand for the amount of the note not 
already written off, provided the plaintiffs will write off 
all the rest of the recovery. 

Judgment reversed, with direction. 
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1. All that the party selling fertilizers is required by law to guaran- 
tee is, that the fertilizer contains substantially the ingredients in- 
dicated by the analysis attached to it. He may or may not guar- 
antee its effect upon crops. Where the contract provided that he 
did not doso, and that the seller should not be responsible for 
practical results or the effect upon crops, evidence offered to show 
that the fertilizer failed to benefit the purchaser’s crops, although 
they were properly cultivated, the soil on which they were planted 
was suitable, and the season propitious, there being some testi- 
mony that if the fertilizer was as represented by the analysis on 
the sacks, it would have benefited the crops, with good seasons, 
would not per se have shown that the fertilizer was deficient in 
any of such ingredients, it not being offered in aid of other testi- 
mony to establish the fact. Where there is other testimony, as, 
for instance, where another analysis is put in evidence to show 
that the fertilizer does not come up to the standard laid down by 
the State chemist, those facts may be used in aid of such other 
analysis. 

. A ground of a motion for a new trial that the charge of the court 
was deficient in failing to explain to the jury what constituted an 
inspection of fertilizers under the law, is without merit, where it 
does not appear that the attention of the court was called to this 
subject, or that he was requested to give instructions thereon, or 
that such instructions would have been pertinent and relevant if 
given. 

. Where, to a suit on a note given for fertilizers, it was pleaded that 
the sacks containing such fertilizers were not, atthe time of the 
sale, tagged according to law, and where the defendant testified 
that some four or five of them (there being thirty in all) were not 
tagged, but it did not appear at what time this failure to tag was 
discovered, or that the tags were not detached from the bags after 
the sale and delivery, and there was evidence that all were prop- 
erly tagged and branded when sold, there was no error in refus- 
ing tocharge: ‘‘If you believe from the evidence that the fertil- 
izers did not have inspector’s tags on the sacks at the time of the 
sale, then the plaintiffs cannot recover.’’ 

(a) Where the analysis is branded on the packages, it is questiona- 
ble whether the absence of tags would have the effect of render- 
ing the sale illegal. 

(b) The verdict was demanded by the evidence. 


March 9, 1887. 


*BLANDFORD, J., did not preside in this case, on account of providential cause. 
It was argued at the last term, and the decision reserved. 
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Contracts. Fertilizers. Evidence. Before Judge Har- 
ris. City Court of Macon. March Term, 1886. 


Reported in the decision. 

Lorton & Moors, for plaintiff in error. 

Nisset, Eper & Nisset, for defendants. 
Hatt, Justice. 


This was a suit on a note given for the price of fertiliz- 
ers sold by the plaintiffs to the defendant; and besides the 
statutory warranty that the fertilizer comes up to the chem- 
ical analysis branded on the sacks, the note contained a stip- 
ulation that the seller should not be responsible for prac- 
tical results, or for the effect of the fertilizer upon crops. 
To this suit the defendant pleaded that the articles sold 
did not contain the elements and ingredients indicated by 
the analysis, and that the sacks in which it was packed, al- 
though branded, were not tagged. On the trial, proof was 
offered to show that it failed to benefit the defendant’s 
crops, although the crops were properly cultivated, the 
soil on which they were planted suitable and the seasons 
propitious. This was offered as evidence to establish the 
absence of the elements and ingredients indicated by the 
analysis and brand; one of the plaintiffs who testified in the 
case having sworn, in rebuttal and on his cross-examination, 
that if the fertilizer was as represented by the analysis on 
the sacks, it “would have benefited the crops, with good 
seasons.” There being no other testimony as to these 
facts, the evidence thus offered, on objection of plaintiffs’ 
counsel, was rejected, and exception was taken by defend- 
ant to its rejection. The trial resulted in a verdict for 
the plaintiffs, and the defendant made a motion for a 
new trial on various grounds, which was overruled. To 
the judgment overruling this motion, he prosecuted his 
writ of error to this court, and that makes the questions 
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we are to determine. The principal ground insisted upon 
for the reversal of this judgment is embodied in the 3, 4 
and 5 grounds of the motion, and relates to the rejection - 
of this testimony. 

1. All that the party selling is required by law to guar- 
antee is, that the fertilizer contains substantially the in- 
gredients indicated by analysis attached to it. The party 
may or may not guarantee its effects upon crops. In this 
instance, he refused to make any such guaranty, and the 
purchaser expressly stipulated to take the fertilizer without 
regard to its effects upon crops. Parties have a right to 
make their own bargains, provided there is nothing in them 
contravening any requirement of the law. Under the lim- 
ited guaranty contained in this contract, and that imposed 
by law, the defendant could have shown that the fertilizer 
he purchased did not contain the ingredients and elements 
indicated by the analysis made by the State chemist and 
branded on the sacks. The evidence offered and rejected 
would not per se have shown that the fertilizer was defi- 
cient as to any of such ingredients; without being offered 
in aid of other testimony to establish this fact, it would be 
immaterial. At best, it is only adminicular in its char- 
acter. Where, for instance, another analysis is given or 
offered in evidence to show that the fertilizer does not 
come up to the standard laid down by the State chemist, 
those facts may be used in aid of such other analysis; but 
here there was nothing which the evidence offered could 
sustain. This is the extent to which former decisions of 
this court have gone. Jackson vs. Langston & Crane, 61 
Ga. 392; Allen vs. Young, 62 Ga. 617; De Loach vs. Har- 
dee’s Son & Co., 64 Ga. 94; Code, §1553(b); Acts 1881-2, 
p. 129. a 

2. The sixth ground of the motion sets out the entire 
charge of the court. The seventh ground seems to be 
rather a specification of error in the charge as set forth, 
than an independent ground complete in itself on which 
the new trial should be granted. It amounts to this, that 
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the charge is deficient, in that the court failed to explain 
to the jury what constituted an inspection of fertilizers 
under the law. It does not appear that the attention of 
the court was called to this subject, or that he was re- 
quested to give the instruction which, it is alleged, he omit. 
ted, nor is it made manifest to us that if such instructions 
had been given, what their pertinency and relevancy would 
have been. The giving or withholding them could not, so 
far as we can see, have affected the result of the case. 
There is no merit in that ground. 

3. The defendant pleaded that the sacks containing the 
fertilizer were not, at the time of the sale, tagged accord- 
ing tolaw. He testified on the trial that some four or five 
of them—there being thirty in all—were not tagged; but 
at what time this failure to tag was discovered does not 
appear. It may, for aught that appears to the contrary, have 
occurred that after the sale and delivery, they were de- 
tached from the bags. One of the plaintiffs swears they 
were all properly tagged and branded when sold. We 
think, therefore, under the circumstances, that the court 
committed no error in refusing to charge the following 
request made by the defendant: “If you believe from the 
evidence that the fertilizer did not have inspector’s tags on 
the sacks at the’time of the sale, then the plaintiffs cannot 
recover.” The request, if made in writing and legal in a 
proper case, considering the vague and indefinite character 
of the testimony, was inapposite, and should not have 
been given; besides, where the analysis is branded on 
packages, we are not satisfied that they should also be 
tagged to render the sale legal; the tags afford evidence 
that the inspection fees had been paid. They certainly 
show this, but whether their absence has the effect of show- 
ing that the sale was illegal, is questionable. 

There is evidently nothing in the first and second grounds 
of the motion. The verdict was imperatively demanded 
by the evidence, which harmonized in everything, except 
as to the few sacks which the defendant testified were not 
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tagged, ani even upon that point, it could hardly be said 
to be conflicting. 
Judgment affirmed. 


Pore vs. MARSHALL.* 


. If the sole heir at law of a deceased borrower pays the debt, in. 

cluding the usury thereon, to free his inheritance from the cloud 
or apparent incumbrance of an absolute deed made by the borrower 
to the lender as security for the usurious loan, he can recover 
back the usury so paid. The right of action is in him, and notin 
the administrator of the deceased borrower. 
Whether a given transaction is a purchase of land, or a loan of 
money with title to the land taken as security, depends not upon 
the form of words used in contracting, but upon the real intent 
and understanding of the parties. No disguise of language can 
avail for covering up usury, or glossing over an usurious agree- 
ment. 

. On the question of loan or purchase, the value of the land con- 
veyed may be proved by either party, but in favor of the heir, the 
estimate of its value by the maker of the deed is not admissible 
May 4, 1887. 


Debtor and Creditor. Title. Interest and Usury. Ac- 
tions. Administrators and Executors. Contracts. Evi- 
dence. Before Judge Wiis. Taylor Superior Court. 
February Term, 1886. 


Reported in the decision. 


H. A. Matuews; A. A. Carson, by C. J. Toornron, for 
plaintiff in error. 


W. S. Wattace & Son, for defendant. 


BLEcKLEY, Chief Justice. 


The action was by Pope against Marshall to recover 
money alleged tohave been paid as usury. There was a 


*This case was argued at the last term, and the decision reserved, 
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verdict for the defendant, and a motion by the plaintiff 
for a new trial, which was overruled. 

The undisputed facts are that, in January, 1882, Marshall 
either lent or paid to Pope’s brother, since deceased, a 
sum of money, took from him an absolute deed in fee sim- 
ple, conveying certain real estate; also two rent notes and 
a written acknowledgment that he, the brother, held the 
premises under Marshall, as his tenant, and gave to hima 
bond conditioned to reconvey in the event the principal 
sum, together with the rent notes, should be paid. To 
meet the conditions of the bond required the payment of 
more money than was advanced by Marshall and lawful 
interest thereon. The brother remained in possession and 
died intestate, leaving the plaintiff his sole heir at 
law. In June, 1883, the plaintiff, in order to clear his 
title as heir and raise money upon a mortgage of the land 
with which to pay the debts of his deceased brother, vol- 
untarily paid the debt to Marshall, including the usury, if 
any, and at the same time took from him a quit-claim 
deed to himself. The money used in making this pay- 
ment*was obtained by mortgaging the land to a third per- 
son, the plaintiff executing the mortgage and thereby se- 
curing the loan. After the whole matter had been thus 
closed up, the present action was brought to recover back 
so much of. the money paid by the plaintiff to Marshall 
as was in excess of the principal sum received by the 
plaintiff’s brother from Marshall, together with lawful in- 
terest thereon. 

The parties are at issue both upon matter. of fact and 
matter of law. The question of fact dividing them is, 
whether the transaction between Marshall and the plain- 
tiffs brother was a loan of money, with a conveyance of 
the land taken as security, or whether it was a purchase 
of the land and payment made therefor, followed by an 
agreement for a resale, renting, etc. in accordance with 
the face of the papers. The question of law is, whether, 
granting that the transaction involved usury as between 
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Marshall and the deceased, the plaintiff can, after volun- 
tarily paying it, recover it back, under the circumstances. 

1. Against the plaintiff’s right to recover back the _al- 
leged usury, it may be urged that as heir he was under 
no contract, express or implied, to pay the debt to Mar- 
shall, or any part of it; no action for it could have been 
maintained against him; the infected deed was utterly. 
void, not only as title, but as security (Broach vs. Smith, 
75 Ga. 159); it was therefore no incumbrance upon the 
plaintiff's inheritance ; if it was a cloud on his title, it was 
created by his brother, who not only lived under it him- 
self, but left it to hover over his heir, without showing 
any wish to have it dissipated ; besides, the cloud was an 
empty mist, charged with no legal lightning that could 
strike the inheritance; moreover, he who voluntarily buys 
in a cloud of any sort is entitled to get the cloud, but not 
to keep it and recover his money back ; the plaintiff ac- 
cepted a conveyance, a quit-claim deed from the defend- 
ant, and it was in part to obtain that deed that he paid 
the debt; it was not his debt, but that of the intestate, and 
it was not paid out of the estate of the debtor, but with 
money belonging to the plaintiff, borrowed for the pur- 
pose by himself; while holding on to the deed made to him 
by the defendant, he seeks to recover back a part of the 
money paid to obtain it; and certainly this quit-claim 
deed, at least, is free from any taint of usury. Hammond 
vs. Buys, 1 Ga. 416. 

This array of argument is plausible, and to some minds 
will perhaps be convincing. But we think its weak point 
lies in the fact that it treats the plaintiff as a mere inter- 
loper or volunteer. He succeeded by inheritance to his 
brother’s interest in the land, whatever that was. Code, 
§$2246, 2483. Succeeding him in interest, he succeeded 
him also in the right, though not in the duty, to pay the 
debt and free the land from such incumbrance as there was 
upon it, whether that incumbrance was real or only appar- 
ent. If the fact be that Marshall made a loan to the in- 
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testate upon the land as security, the plaintiff was entitled 
to treat the security as binding the land, whether it really 
bound it or not, and he might have gone into equity and 
compelled Marshall to accept his principal with lawful in- 
terest, and either surrender his muniments of title or exe- 
cute a quit-claim. Perhaps an administration upon the 
intestate’s estate might be needed to make this remedy 
effective, but in some way the relief could be obtained be- 
yond all doubt. New York had a statute which, in case 
of an incumbrance to secure a loan infected with usury, 
enabled the borrower to maintain an action to cancel the 
incumbrance without the payment of anything, principal, 
interest or usury. A line of decisions followed which 
seemed to recognize an heir as included in the term “ bor- 
rower,” and as therefore entitled to take advantage of the 
statute. But at length, in Buckingham vs. Corning, 91 N- 
Y. 525, in which a devisee sought to take advantage of the 
statute, the prior cases were reviewed, and this wide con- 
struction of the word “ borrower” disapproved. Accord- 
ingly it was ruled that a devisee could not have a mort- 
gage cancelled without tendering principal and lawful in- 
terest. But there is no suggestion in any case, text-book 
or other book, so far as we can discover, and we have made 
wide search, that an heir or a devisee may not, without any 
statute which includes him, have incumbrances cancelled 
by tendering payment of principal and lawful interest, 
To cancel without paying anything would certainly require 
the express warrant of a statute. 

If, in paying principal and lawful interest, the plaintiff 
was not acting as an intermeddler or mere volunteer, but 
was in the due exercise of his own legal or equitable right. 
it is difficult to see how he was any more of a volunteer 
in paying the usury than the debtor himself would have 
been had he paid it in his lifetime. No legal obligation 
rests upon a debtor, more than upon his heir, to pay usury. 
Either one of them, paying it with knowledge, pays it vol- 
untarily—that is, without being bound to do it. The cred- 
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itor receives it under color of right. Here there was color 
of right as against the land, though none against the plain- 
tiff personally. And had the plaintiff not yielded, for the 
time, to this color, there is no indication in the evidence that 
he could have gotten rid of the color without a lawsuit. By 
reason of the hold which the creditor had upon the land as 
apparent owner of the title, according to the papers in his 
possession, the plaintiff was as much hampered in the exer- 
e:se of his free will touching the payment of usury as if the 
debt had been his own. He thus paid the usury under a 
kind of moral duress, just as debtors are supposed to pay 
usury in ordinary cases. And there seems to be equal 
reason for allowing him to recover it back. The code de- 
clares it unlawful for any person to receive, charge or take 
usury for any loan, advance or forbearance to enforce the 
collection of money, and subjects any one so doing to a 
forfeiture of the amount in excess of legal interest charged 
ortaken. Code, §§2057 (a),(b). It does not say expressly 
to whom the offender forfeits the money taken in violation 
of the statute, but the fair and natural construction is, that 
the person who pays the money, or whose money goes in 
payment of the usury, is the one intended. It would be 
quite anomalous to hold, as seems to have been thought by 
the court below, that payment by the heir with his own 
money would raise a cause of action in favor of the ad- 
ministrator. If the sole heir at law of a deceased borrower 
pays the debt, to free his inheritance from the cloud or 
apparent incumbrance of an absolute deed made by the 
borrower to the lender as security for the usurious loan, 
he can recover back the usury so paid. Theright of action 
is in him, and net in the administrator of the deceased bor- 
rower. The deed from Marshall to the plaintiff is a mere 
release and quit-claim of “all the right, title, interest, 
claim or demand the said Marshall has or may have had 
in and to” the premises. Upon the supposition that the 
maker of this deed held the formal legal title merely as 
security for a loan, the deed furnishes evidence that the 
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loan has been repaid, but can have little or no other effect. 
A simple receipt for the money would perhaps have been 
quite as efficacious. At all events, we do not see that the 
deed is any stronger or more comprehensive than such as 
equity would have decreed to be made upon the payment 
of principal and interest alone. 

2. With respect to the question of fact to which I have 
referred as in issue between the parties, we express no 
opinion further than to say that whether a given transac- 
tion is a purchase of land, or a loan of money with title 
to the land taken as security, depends not upon the form 
of words used in contracting, but upon the real intent and 
understanding of the parties. No disguise of language 
can avail for covering up usury, or glossing over an usuri- 
ous contract. The theory that a contract will be usurious 
or not according to the kind of paper-bag it is put up in, 
or according to the more or less ingenious phrases made 
use of in negotiating it, is altogether erroneous. The law 


intends that a search for usury shall penetrate to the sub 
stance. 


3. There was no error in excluding evidence of the esti- 
mate put upon the lund by the intestate, offered to throw 
light upon the purpose and object of the deed from him to 
Marshall. This evidence when offered by his heir is no less 
objectionable than if offered by himself; and certainly he 
could not give character to his deed by showing what he 
had thought or said as to the worth of his land. On the 
question of loan or purchase, the value of the land con- 
veyed may be proved by either party, but in favor of the 
heir the estimate of its value by the maker of the deed is 
not admissible. 

Judgment reversed. 
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BriMBERRY vs. THE SAVANNAH, FLORIDA AND WESTERN 
RalLway CoMPany.* 


A party is not guilty of an actionable nuisance unless the injunous 
consequences complained of are the natural and proximate results 
of his own acts or failure of duty. If such consequences were 
caused by the acts of others, so operating as to produce theinjury, 
he would not be liable. Therefore where an action was brought 
against a railroad company for the continuance of a nuisance by 
suffering polluted water to flow upon the plaintiff’s premises, thus 
accumulating thereon garbage, filth and decaying matter, which 
created noxious scents, producing sickness, thereby impairing the 
value of his property, and on the trial it appeared that there was 
a natural and gradual slope of the land towards the defendant’s 
right of way, the lowest point of depression being a cypress pond 
on the land of the plaintiff, and that the increased flow of the 
water on the land of the plaintiff since the building of the road arose 
from the digging of certain ditches and the building of certain 
embankments by others than the defendant, and not on its 
land and over which it had no control, it would not be liable to 
the plaintiff because such water flowed across its land upon tkat 
of the plaintiff. Nor did the fact that the defendant opened a. 
culvert, whereby the water was carried from one side of its right 
of way to the other, render it liable, unless by so doing the vol- 
ume of water which would run into the plaintiff’s pond would be 
thereby increased. It appearing that such was not the fact, but 
that, by reason of the nature of the ground, the water would have 
found its way into the po id if the culvert had not been built, a 
nonsuit was properly awarded. 

(a) This case is distinguished from those of Smith vs. City of Atlanta, 
75 Ga. 110, and Central Railroad vs. English, 73 Id. 366, in each 
of which the defendants created the nuisance. 


June 13, 1887. 


Actions. Damages. Nuisance. Water Courses. Be- 
fore Judge Bower. Mitchell Superior Court. March 
Term, 1886. 


Reported in the decision. 


Spence & Twitty; C. O. Davis; D. H. Pops, for plain- 
tiff in error. 


*This case was argued at the last term, and the decision reserved. 
v 78-41 
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CuisHoLM & Erwin; Isaac A. Busu, for defendant. 
Hatt, Justice. 


This action was instituted to recover damages for the 
continuance of a nuisance by suffering polluted water to 
flow upon the plaintiffs premises, thus accumulating 
thereon garbage, filth and decaying matter, which created 
noxious stenches and produced sickness, and thereby im- 
paired the value of his property. The case made by the 
plaintiff's testimony was substantially this: In 1870, a 
railway was constructed by the South Georgia and Florida 
Railroad Company, running close to the eastern border of 
the town of Camilla. This company acquired its right of 
way over the premises in question from Frank Brimberry. 
Three years thereafter, ‘William H. Brimberry, the plain- 
tiff in this suit, purchased from him the land, the subject- 
matter of this litigation, which lies on each side of the 
right of way of the railroad. The South Georgia and Flor. 
ida Railroad Company operated the railroad only two or 
three years, when they sold it to the Atlantic and Gulf 
Railroad Company. In 1879, it passed into the hands of 
the Savannah, Florida and Western Railway Company, 
the defendant in this action. From time whereof the 
memory of man runneth not to the contrary, there had 
been, and still is, on the premises of the plaintiff, a cypress 
pond, covering from fifteen to twenty acres of land. The 
railroad runs through the eastern portion of this pond. 
From the depot at Camilla to the pond, and on both sides 
of the right of way of the road, there is a natural and 
gradual slope of the land towards that right of way. In 
short, the road from the depot southward is constructed 
in a natural depression, of which the lowest point is the 
cypress pond. The flow of water into the pond has been 
increased, since the construction of the railroad was com- 
menced, by the following causes, viz: (1) by ditches 
leading from old ponds and lowlands on the east side of 
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the railroad and emptying into the ditch belonging to the 
road; (2) by the embankment of the Newton, Camilla 
and Cuthbert Railroad, which lies to the west of the Sa- 
vannah, Florida and Western Railroad, and- within the 
boundaries of the town of Camilla; (3) by a ditch lead- 
ing from the Lamar lot, which lies to the south of the 
Camilla, Newton and Cuthbert Railroad, and is also within 
the limits of the town; and (4) by ditches leading along 
the public streets of Camilla to and terminating at the 
railroad right of way. 

From the testimony, there can be no doubt that all the 
water which now flows into the cypress pond, and which 
did not get there before the building of the railroad, comes 
from one or all of these four sources ; and of course, with this 
increased flow of water, therc would come trash and such 
filth and other offensive matter as might be expected to 
pass through ditches constructed by the town for drainage. 
These facts appearing from the evidence offered by the 
plaintiff in support of this action, which was commenced 
on the 23rd of November, 1885, a motion was made, on the 
close of the testimony, for a nonsuit, which was awarded ; 
and thereupon the plaintiff excepted to the judgment; and 
this makes the question we are to determine. 

Whether the nonsuit was proper will depend on the 
liability of the defendant company for the increased flow of 
water, with its hurtful concomitants, on the plaintifi’s 
premises, and the injurious consequences resulting there- 
from; and this, in turn, will depend in some measure on 
the defendant’s contribution to this increased flow, or 
whether it opened the ditches on its own land, or had such 
care of and control over them as would have enabled it, 
or rendered it its duty, to arrest or check the increased 
flow. That it did not open the ditches lying on the east 
side of the railroad and emptying into the railway ditch, 
is rendered certain by the testimony in the case, from 
which it clearly appears that these ditches were dug and 
kept open from the ponds and low places they were in- 
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tended to drain, to a point a short distance south of the 
depot, where they emptied into the railroad ditch running 
by its side and parallel to the track, by others than this 
company—probably by the South Georgia and Florida or 
the Atlantic and Gulf Railroad Company. It further ap- 
pears that these ditches are not on lands of the company, 
and that they have no right to make use of them or take 
any care or control of them. What is true of the drains 
and ditches on the east side of the railroad, is also true of 
the flow of water caused by the embankment of the Ca- 
milla, Newton and Cuthbert Railroad, as also the drains, 
ditches and sewers on the west side of the track. All of 
these last mentioned ditches and drains were opened by 
the town authorities. None of them wore located on the 
lands of the defendant or subject to its use and control. 

If this increase of wator in the plaintiff’s pond, with its 
accumulations of noxious matter and polluted water, was 
caused by ditches or embankmentz on the land of others, 
over which the defendant had no control, it would not be 
liable for the consequences ; because this foul water flowed 
from a higher point on the lands of others across its land. 
The owner of the estate from which the noxious substances 
came, or the polluted water flowed, would in that case be 
liable. Gould on Waters, §278; Brown vs. McAllister, 39 
Cal. 573; Merrill vs. Hurley, 120 Mass. 199; Baring vs. 
Commonwealth, 2 Duval (Ky.) Rep. 95. 

In Smith vs. City of Atlanta, 75 Ga. 110, the liability of 
the city to account in damages to the plaintiff for a nuis- 
ance created and continued on his lot, was put expressly 
on the ground that the city had created and continued the 
nuisance, and that it had power, and consequently it was 
its duty, to abate or remove it. So also in the Central 
Railroad vs. English, 73 Id. 366, the responsibility of the 
railroad company to the plaintiff for damages resulting 
from a nuisance created by a pond, was placed on the 
power and duty of the company, which was a lessee of 
the road and had control over it, to remove or abate the 
nuisance. 
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The defendant certainly had a right to open the culvert 
south of its depot, and carry the water running down the 
ditches constructed by the town from the west to the east 
side of the right of way, unless by so doing the volume of 
water which would run into the plaintiff's pond would be 
thereby increased. This effect, however, according to the 
testimony, did not follow, since the water now flowing 
through the culvert would otherwise have washed over 
the track, and thus have found its way to the pond; or else 
it would have run into the ditch on the west side of the 
road, and in that way have increased the flow accumulated 
in the pond.: Before the culvert was put in, whenever it 
rained the track was covered with water which flowed 
from the higher ground on which the town is located. 

In the case of the State vs. Rankin, 3 South Carolina 
Rep. 488, s. c. 16 Am. Rep. 737, it was held that a party 
was not guilty of a public nuisance unless the injurious 
consequences complained of were the natural and proxi- 
mate result of his own acts. If such consequences were 
caused by the acts of others so operating on his acts as to 
produce the injurious consequences, then he would not be 
liable. According to our code (§3072), if the damages 
are only the imaginary or possible result of the tortious 
act, or other and contingent circumstances preponderating 
largely in causing the injurious effect, such damages are 
too remote to be the basis of recovery against the wrong- 
doer. See also Brown vs. Atlanta, 66 Ga. 72, h. n. 4 and 
6. Hence it is incumbent on the plaintiff, if he would 
maintain this action, to show that the injury complained 
of was caused by some act or omission of the defendant, 
or that the conduct of the defendant was the preponderat- 
ing cause thereof. This we do not think has been done. 
The pond on the plaintiff's premises seems to have been 
the natural outlet of the water which accumulated thereon, 
both before and after the building of the railroad, and if 
more water, filth, etc. runs into the pond since the build- 
ing of the railroad than did before, and which is not trace- 
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able to causes over which the defendant had control, the 
plaintiff cannot recover. See Peck vs. Herrington, 109 
Ill. 611 (s. c.50 Am. Rep. 637), and Waffle vs. N. Y. Cen- 
tral R. R. Co., 53 N. Y. 11 (s. c. 138 Am. Rep. 467). In 
the first of these cases, it was held that “ the owner of the 
upper field in such a case has a natural easement, as it is 
called, to have the water that falls upon his own land flow 
off the same upon the field below, which is charged with a 
corresponding servitude in the nature of dominant and 
servient tenements.” In the other case (Waffle vs. N. Y. 
Central R. R. Co.), it was held that where the defendant 
dug ditches in its own land to drain the surface water there- 
from into a stream which was its natural outlet, thereby 
sometimes increasing and at other times decreasing the 
quantity of water in the stream, to the injury of plaintiff, 
who was an inferior heritor, the plaintiff had no cause of 
action. 

The facts being established which show that the plaintiff 
had no cause of action, there was nothing for the jury to 
pass upon, and a nonsuit was therefore properly awarded. 
Judgment affirmed. 



























THE CoLUMBUS AND WESTERN Rartway Oo. vs. KENNEDY.* 






1. Whether the understanding of a shipper of live-stock that they 
were to be shipped through in the same car on which they were 
loaded at the starting point was admissible or not, under the cir- 
cumstances of this case, it was entirely immaterial, and neither 
could nor ought to have had any influence on the finding of the 
jury; and the same thing is true as to the sayings of a livery-sta- 
ble keeper at Chattanooga, as to the change of stock from one car to 
another, the stock being in good condition when it reached a point 
beyond that where the change was claimed to have heen made, 
at which point the new contract of shipment was taken. 

2. Where the owner of the stock testified that he did not find the 
stock at the point where he expected them on his arrival ; that he 
searched for them at one or two other points, and finally found 
them at a place where they had arrived, in a damaged condition 


*This case was argued at the last term, and the decision reserved. 
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from being bruised, thrown down, etc., it was admissible for him 
to testify that he at first refused to accept them from the company, 
and told the railroad agent that he did not want to take them; 
and that the latter told him to take them and do the best he could 
with them, and that the railroad company would make it all right. 
Such statements were a part of the res geste, appertaining to the 
transportation of the stock. 

(a) It is not decided that the company was bound by the represent- 
ations of this agent that it would make the damage good upon 
compliance by the plaintiff with the conditions mentioned. 

3. By §3033 of the code, in cases of injury to persons or property, the 
presumption in all cases is against the railroad company that the 
injury was the result of their negligence, and to relieve themselves 
of this presumption, it is incumbent upon them to show that they 
were in the exercise of all ordinary and reasonable care and dili- 
gence; and this presumption is applicable as well to an action 
founded upon their general liability as to one founded on such a 
live-stock contract as that under which it was contended the horses 
involved in this case were shipped. Where the company showed, 
from the appearance of the car only, that the train on which the 
horses were brought to the place where the owner found them, 
had not been derailed, and showed how the injury might have 
happened, but not how it actually happened, and none of the em- 
ployés in charge of the train were introduced as witnesses on the 
trial, to account for the injury, a verdict finding against the com- 
pany was sustained by the evidence. 


March 25, 1887. 


Railroads. Damages. Negligence. Live-Stock. Ev- 
idence. Presumptions. Before Judge Witx1s. Muscogee 
Superior Court. May Term, 1886. 


On April 21, 1884, W. W. Kennedy brought suit against 
the Columbus and Western Railway Company to recover 
damages for injuries to certain stock shipped to Columbus 
over defendant’s line. The defendant pleaded the gen- 
eral issue, and that the horses were shipped by the plain- 
tiff from Harrodsburg, Ky., to Columbus, Ga., under a 
contract by which the shipper released the railroads over 
which the stock should pass from any claim for damages, 
except such as might arise from gross and wanton negli- 


gence, and that the damages for which suit was brought 
did not so arise. 
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On the trial, the evidence for the plaintiff was, in brief, as 
follows: He shipped a car-load of 19 horses and one mule 
from Harrodsburg by a branch of the Cincinnati South- 
ern Railroad. He attended to the loading, placing the 
animals in a large stock-car with plenty of bedding on the 
floor and prepared them to gu through to Columbus. His 
understanding was that they would go through in the same 
car just as loaded. He received a pass to Chattanooga 
and went that far with the stock. There they were taken 
from the car and carried to a livery-stable to be watered 
and fed. They were all sound and in good condition. 
The plaintiff was taken sick at Chattanooga and did not 
see the stock any more until he arrived at Columbus. He 
asked the livery-stable man to get him a pass to Atlanta, 
which was done. When the plaintiff went to the stable 
the next morning, the stock were gone. The stable man 
told him that a railroad man came and put the stock in 
another car. Plaintiff went cn to Atlanta, but did not 
see or hear of the stock and obtained no further pass. 
He went to Macon and thence to Columbus, not knowing 
of the Atlanta and West Point Railroad as a route to Co- 
lumbus. On reaching there, he found that the stock had 
arrived about two hours previously. He carried them to 
a stable and found that two of the horses were gone and 
several others badly bruised and crippled. They were in 
a smaller and inferior car than that in which they were 
shipped, without any bedding. He told the railroad agent 
that he did not want to take them, and the agent told him 
to take them and do the best he could with them, and that 
the company would make it all right. When the stock 
arrived in Atlanta, they were unloaded and carried to a 
stable to be fed and watered. Two of the horses were 
dead and were left in the car in which they arrived there. 
On February 8th, the stable man in Atlanta shipped the 
stock to Columbus over the Atlanta and West Point Rail- 
road and connecting roads. They were loaded in a car of 
that company, and it was put in as good condition as the 
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stable man could make it, and the animals were sound 
and well. He shipped them in his own name as owner 
and shipper, because the company required it, but in fact 
the plaintiff was the owner. The car did not show any 
sign, after it reached Columbus, of having run off the track 
or of having been injured. The plaintiff supposed the 
horses were injured by falling down and bruising them- 
selves and each other. If there had been bedding in the 
car, they could probably have stood up and would not 
have been hurt if they fell. It is not the business of the 
railroad to put in bedding ; if they do so, they charge 
extra for it. 

The evidence for the defendant tended to show that the 
two dead horses died before reaching Atlanta, and that 
the balance were forwarded from that point. The agent 
at Columbus denied having told the plaintiff that the com- 
pany would pay for the stock. 

The original contract of shipment contained the follow- 
ing clauses: 

“In consideration of the special rate of $140 per car guaranteed by 
said railway companies between said point of shipment and Chatta- 
nooga, the shipper hereby agrees to load, unload, feed, water and 
take care of said stock, and insure the said railway companies and 
all connecting lines over which said stock may pass between said 
point of shipment and destination, from all loss or damage which 
may be incurred by delays in transportation or delivery, or arising 
out of its responsibility as master over its agents or servants (gross 
and wanton negligence excepted), growing out of this shipment.’’ 

This was signed by the plaintiff and the railway agent. 

The contract of the Atlanta and West Point Railroad 
contained the following provisions: 

‘*That whereas the Atlanta and West Point Railroad and connect- 
ing lines transport live-stock at only certain tariff rates, except when, 
in consideration of a reduced rate, the owner and shipper assumed 
certain risks specified below: Now in consideration of said railroad 
agreeing to transport the above described live-stock at the rate of —, 
the same being a special rate given in consideration of this release, 
and a free pass to the owner or his agent on the train with the stock, 


the said owner and shipper does hereby assume and release the said 
railroad from all injury, loss and damage or depreciation which the 
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animal or animals, or either of them, may suffer in consequence of 
either of them being weak or escaping, or injuring itself or them- 
selves or each other, .... and from all other damages incident to 
railroad transportation which shall not have been caused by the fraud 
or gross negligence of said railroad companies; and it is further 
agreed that the owner and shipper is to load, transfer and unload 
said stock (with the assistance of the companies’ agent or agents) at 
his own risk. And itis further agreed that, in ease of accident to 
or delay of trains from any cause whatever, the owner and shipper 
is to feed, water and take proper care of stock at his own expense. 
| And it is further agreed that, while the companies’ employés shall 
| provide the owner or person in charge of the stock all proper facilities 
on trains and at stations for taking care of the same, the business of 
the companies shall not be delayed by the detention of trains to un- 
load and reload stock for any cause whatever, but cars may be left 
at a station, upon the request of the person in charge of the same, to 
be forwarded by next freight train, if he so directs.’’ 
: This was signed by the livery-stable man in Atlanta as 
owner and shipper. 
There was other testimony as to the extent of the injury. 
The jury found for the plaintiff. The defendant moved for 
a new trial on the following grounds: 

(1) Because the verdict was contrary to law andevi- “ 
dence. 

(2) Because the court permitted the plaintiff to testify 
as follows: “ My understanding was that the stock would 
' go through in the same car and as I had fixed them up.”— 
' The objection was that the contract was written and this 
' was no part of it. 

(3) Because the court permitted the plaintiff to testify 
as follows: “ The livery-stable man told me that the rail- 
road man had changed the car and put the stock in an- 
other.” —The objection was that this was hearsay. 

i. (4) Because the court permitted the plaintiff to testify 
as follows: ‘“ When I found the stock was badly bruised 
and injured, I told Mr. Williams, the railroad agent, I did 
not want to take them; he told me to take them and do 
the best I could with them and the company would make 
it all right.”—The objection was that this was hearsay, 
irrelevant and illegai, and that the company was not 
bound by such admission of its agent. — 
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The motion was overruled, and the defendant excepted. 


PeaBopy, Brannon & Bartte, for plaintiff in error. 


J. M. Smrru; J. M. Russexty; C. J. THornton, for de- 
fendants. 


Hat, Justice. 


Kennedy instituted his suit against the railway company, 
upon its liability as carrier, for damages done to certain 
stock which he had shipped over its road. The special de- 
fence set up to this action was, that Kennedy shipped this 
stock from Harrodsburg, Ky., under what is usually known 
as a contract for the shipment of stock, which relieved the 
company from certain liability in regard to the stock, on 
consideration of the reduced rates accorded to the shipper, 
and of his free passage over the road to enable him to at- 
tend to the stock in certain respects. The owner accom- 
panied this stock from Harrodsburg to Chattanooga, where 
he was taken sick and had to lie over. The stock were 
taken out of the car at Chattanooga, fed and watered, and, 
as he contends (though that is denied by the company), 
transferred at Chattanooga by the railroad authorities there 
to another and different car from that in which they were 
brought from Harrodsburg to Chattanooga. No one ac- 
companied the stock from Chattanooga to Atlanta. Upon 
reaching the latter point, two of the horses were found to 
be dead. The balance of them were taken out and car- 
ried to a livery-stable in this place, and there fed and 
watered. The proprietor of that stable sought, as it seems, 
to forward them upon the original receipt taken; but to 
this the Atlanta and West Point Railroad, which con- 
nected with the defendant at Opelika, dissented, and re- 
quested him to ship the horses in his own name, giving 
him a contract similar in most respects to that which was 
first taken ; at least, the variations were very slight. The 
plaintiff followed his stock. Not finding them in Atlanta, 
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he went around by Macon, and when he reached Colum- 
bus, he found that the stock had just arrived at that point. 
Several of the horses were seriously damaged in trans- 
portation; in fact, the whole lot of stock was in bad con- 
dition, being bruised and thrown down, etc. He at first 
refused to accept them at the hands of this company; but, 
as he says, he was assured by the agent of the company 
that the company desired him to take them and do the 
best with them that he could, and that they would aid 
him in getting compensation for the demage. It appeared 
from uncontradicted evidence that the stock shipped from 
Atlanta were in good condition when:put aboard of the 
car on the Atlanta and West Point Railroad. 

The jury found a verdict for the plaintiff for the amount 
of injury done to the stock. The defendant made its mo- 
tion for new trial upon the general ground, and also on 
the following special grounds: (1) that there was error 
in permitting the plaintiff to testify that his understand- 
ing was that the stock should come through in the same 
car in which it was loaded at Harrodsburg, Ky.; (2) be- 
cause the court erred in admitting the testimony of a liv- 
ery-stable keeper at Chattanooga, who told the plaintiff 
that the railroad men at that point had changed the stock 
to another car; (8) in admitting the testimony of what 
was said by the agent of transportation of the defendant 
company at Columbus when the plaintiff applied for his 
stock. That testimony was in these words: “ When I 
found the stock so badly bruised and injured, I told Wil- 
liams, the railroad agent, I did not want to take them. 
He told me to take them and do the best I could with 
them, and the railroad company would make it all right.” 

1. Whether the understanding of this party as to the 
car in which this stock was to be shipped through was 
admissible or not, we are satisfied, under the circumstances 
of this case, that it was totally immaterial, and could 
and ought to have had no influence upon this finding. 
The same thing is true, as to the sayings of this livery- 
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stable keeper at Chattanooga, as to the change of this 
stock from one car toanother. The stock was in good con- 
dition when it reached Atlanta and when this new con- 
tract of shipment was taken. 

2. The objection to the plaintiff's testimony as to what 
the defendant’s agent of transportation said to the plain- 
tiff at Columbus, we do not think was well-founded. That 
is certainly a part of the res gestx appertaining to the 
transportation of that stock. We do not go so far, how- 
ever, as to say that the company was bound by the repre- 
sentations of this agent, that it would make this damage 
good upon compliance by the plaintiff with the condition 
he mentioned. 

3. This leaves us to the consideration only of the pro- 
priety of the finding of the jury, which comes up under 
the general ground of the motion for new trial, that the 
verdict was contrary to law and evidence. By section 
3033 of the code, in cases of injury to person or property, 
the presumption in all cases is against the company that 
the injury was the result of their negligence ; and to re- 
lieve themselves of this presumption, it is incumbent upon 
them to show that they were in the exercise of all ordinary 
and reasonable care and diligence. This they must do. 
In this instance it was not done. And this presumption is 
applicable as well to an action founded upon their general 
liability, as to one founded on such a contract as that under 
which they contended these horses were shipped. They 

showed, from the appearance of the car only, that the train 
on which these horses were brought to Columbus Had not 
been derailed. They showed how this injury might have 
happened, but not how it actually happened. It is to be 
borne in mind that not one of the employés in charge of this 
train was introduced as a witness on the trial to account 
for this injury. Certain presumptions of fact arise from 
the failure to introduce these parties, as has been repeatedly 
determined by this court, and once very lately. We there- 
fore think that there was a case made out which would 
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authorize, though it did not absolutely demand, this ver- 
dict. And we cannot say that there was any abuse of 
discretion in overruling this motion for new trial, the pre- 
sumption of negligence arising from the injury not being 
overcome by the evidence in the case. 

Judgment affirmed. 


SmitH, administrator, e¢ al. vs. CUYLER e ai. 





. Where both parties to an action at law are content with the juris- 
diction, and desire the action to proceed, a court of equity will not 
enjoin it at the instance of third persons without very imperative 
reasons. 

2. If the action should result in a collusive judgment, such judgment 
will be open to attack whenever and wherever it may come in con- 
flict with the rights or the interest of third persons. 

3. A trustee under bond will be liable upon his bond for any injury 
to the beneficiaries resulting from his failure to resist unjust or un- 
founded claims against the estate he represents. 

4, Though there be a domestic administrator with the will annexed, 
a foreign administrator, duly qualified at the testator’s domicile, 
may bring suit in Georgia for any cause of action accruing to him 
respecting property in this State, but not for causes of action which 
had accrued to the testator. 

5. A temporary injunction, which seems harmless for the present, 

against interfering with stocks, debentures, dividends and interest, 

though of doubtful necessity, may be left to stand until further 
order of the chancellor, or till the final hearing. 


March 19 , 1887. 








Administrators and Executors. Judgments. Injunc- 
tion. Before Judge Apams. Chatham County. At Cham- 
bers, November 27, 1886. 











Alice H. Cuyler and Mary C.C. Cuyler filed their bill 
against Henry H. Smith, administrator with the will an- 
nexed of John M. Cuyler, deceased, Thomas H. Cuyler, 
Estelle Smith (formerly Cuyler), John M. Johnston, the 
Central Railroad and Banking Company and the South- 
western Railroad Company, alleging, in brief, as follows: 
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John M. Cuyler died testate in New Jersey, leaving a con- 
siderable estate in Georgia, and under his will complain- 
ants were legatees and entitled to the income from the 
estate. Alice H. Cuyler and John E. Ward duly qualified 
as executrix and executor, and filed with the railroad com- 
panies proper notice of such qualification, and took pos- 
session of certain shares of stock and debentures therein, 
forming a part of the estate of their testator, and received 
dividends until interrupted in the manner hereafter stated. 
Thomas H. Cuyler and Mrs. Estelle Smith claimed that 
the estate of one William H. Cuyler was indebted to them 
severally, and that John M. Cuyler was the surety on the 
bond of John M. Johnston, who was the administrator of 
William H.; and this claim of indebtedness was based on 
a decree to which John M. Johnston, administrator, and 
John M. Cuyler were parties. The bill denies this indebt- 
edness. Henry H. Smith, a citizen of Floyd county, Ga., 
the husband of Mrs. Estelle and the brother-in-law of 
Thomas H. Cuyler, obtained letters of administration on 
the estate of John M. Cuyler from the court of ordinary 
of Chatham county. Complainants were non-residents, 
and this appointment was without their knowledge or 
consent. Shortly after it, Mrs. Smith and Thomas H. Cuy- 
ler brought suits in the city court of Savannah to recover 
their alleged claim against the estate of Wm. H. Cuyler 
against John M. Johnston, administrator, and Henry H 
Smith, administrator with the will annexed, the former as 
principal and the latter as representative of the estate of 
the surety of Johnston’s official bond. Smith was ap- 
pointed administrator solely to assist his wife and brother- 
in-law in the collection of their claim, was permitting them 
‘tosue him within a few months after his appointment, not 
claiming the twelve months exemption allowed by law, 
and was aiding them to obtain unjust judgments against 
the estate he represented. The New Jersey executor and 
executrix could not, under the law of Georgia, interpose 
and make themselves parties to the suits in the city court 
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and defend, nor could complainants do so, the act of the 
legislature of Georgia allowing this to be done having been 
declared unconstitutional. The foreign executor and ex- 
ecutrix could not bring suit to protect the interest of the 
estate, there being an administration in Georgia. If the 
claims sued on. be just, they aggregate less than $5,000. 
The inventory and appraisement of the estate in Georgia 
of John M. Cuyler shows land valued at $1,700, and the 
railroad stocks and debentures, making the entire estate 
in Georgia aggregate $23,867. In applying for adminis- 
tration, Smith stated the value of the estate to be about 
$4,000 and gave bond for $8,000. He had no right to ad- 
minister, and was never properly selected by any of the 
parties entitled to select an administrator. He claims the 
right to control the stock and scrip and to collect the divi- 
dends thereon, and has proceeded to assert that right by 
notice to the railroad companies. Complainants need the 
dividends so arising. Smith will not defend the suits in 
the city court. Johnston is unable to do so, and has fully 
administered the estate of Wm. H. Cuyler. The prayers 
were to restrain the two suits in the city court; that com- 
plainants be afforded an opportunity to be heard and de- 
fend their interest in the estate under the will; that Smith 
be enjoined from interfering with the assets of the estate 
of John M. Cuyler, particularly with the stock and debent- 
ures; that the railroad companies be enjoined from trans- 
ferring the stock and debentures to Smith as administra- 
tor, or from paying dividends and interest to him, or from 
withholding them from the executrix and executor of John 
M. Cuyler and from complainants as the beneficiaries un- 
der his will. 

A restraining order was granted, and subsequently de- 
fendants moved to set it aside. On the hearing, the bill 
was read, together with the record of an equity cause in 
which Thomas H. Cuyler and Mrs. Estelle Smith were 
complainants and Johnston, administrator of Wm. H. Cuy- 
ler and John M. Cuyler,were defendants, in which the com- 
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plainants therein claimed an indebtedness to them. This 
was contested, and payment set up by way of defence. 
The jury in that case found in favor of Mrs. Smith $1,396.23, 
and in favor of Thos. H. Cuyler $1,018.25. The decree 
was not entered until later; it became dormant, and was 
revived and amended so as to be clearly a decree de bonis 
testatoris. These proceedings need not be stated more in 
detail. 

It was admitted on the hearing of the motion to dissolve 
the restraining order that Geo. A. Mercer, Esq., as coun. 
sel for John M. Johnston, had filed demurrers and pleas 
in the suits in the city court. Smith’s appointment as 
administrator also was shown. The chancellor refused to 
dissolve the restraining order, and the defendants excepted. 


Denmark & Apams, for plaintiff in error. 
Gro. A. Mercer, for defendants. 
BLeckteyY, Chief Justice. 


Upon an administrator’s bond two actions at law were 
brought, both of them against the principal and the ad- 
ministrator with the will annexed of the surety, the 
surety having died testate. The plaintiff in one was the 
wife of said administrator with the will annexed, and in 
the other his brother-in-law. The surety died domiciled 
in New Jersey. The chief beneficiaries under his will 
were his daughter and granddaughter. His executors 
qualified in New Jersey. Afterwards administration with 
the will annexed was granted in Georgia, not to either of 
the executors, but toa third person. Certain of the as- 
sets of the estate consisted of stock in two railroad com- 
panies in Georgia and some debentures or certificates of 
indebtedness issued by one of these railroad companies ; 
_ and upon these assets dividends and interest had accrued 
and are now accruing. 

The present bill was filed by the legatees named in the 

v 78-42 
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will of the surety, and it seeks to enjoin the common law 
actions, and also to prevent any interference by the ad- 
ministrator in Georgia with the stock, the certificates or 
debentures, and with the dividends and interest accrued 
and accruing therefrom. A restraining order, which finally 
became an injunction by reason of the refusal of a mo- 
tion to vacate it, was granted as to both objects; and the 
present writ of error is prosecuted to reverse this grant of 
injunction. The bill alleges that the common law actions 
are founded upon claims which are not just, that there is 
a good defence to them, and that the administrator, being 
the husband of one of the plaintiffs and the brother-in- 
law of the other, will not make the defence ; and the com- 
plainants want to obtain control of that defence, so as to 
urge it and defeat the actions. 

1. They have no right to do this; the administrator 
could pay these claims if he thought proper, just as he 
could retain a debt due to himself, or which he claimed as 
due to himself. He has a legal right to deal with de- 
mands against the estate as he thinks he ought, acting, of 
course, at his peril. There is no policy of the law to pre- 
vent an administrator from being friendly with creditors 
any more than with the heirs or legatees. The law, as 
announced from this bench years ago, considers that an 
estate, like everything else, is generally better off in the 
hands of its friends than in the hands of its enemies. 
Moody vs. Moody, 29 Ga. 522. It allows, subject to cer- 
tain rules of precedence, any one interested to obtain let- 
ters of administration, and if persons interested do not 
choose to take letters, they are permitted to nominate the 
administrator. Oode, §2494. It is not expected or in- 
tended (as a general rule) that the representative of any 
estate shall be disinterested. On the contrary, the law 
contemplates an interested party to represent the estate; 
and the representative can pay a debt to himself, or his 
wife, or any relative; or he can forbear to pay if he 
chooses; the law trusts him to determine who ought to 
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be resisted and who not. Thus the relationship between 
the plaintiffs in the common law actions and the adminis- 
trator is no ground for interference by injunction. If the 
administrator could pay himself, he could pay his wife. 
Why not® And if he has a right to pay any debt he rec- 
ognizes, who has a right to compel him to litigate and re- 
sist the payment? Here are parties at peace amongst them- 
selves; other parties come in and seek to inaugurate a 
state of war. Let them wait until their own interest is 
prejudiced or perilled by the result of these proceedings, 
and then they can be heard. My own opinion is, that a 
judgment in favor of the wife, when it is obtained, will 
conclude nobody but the husband. It will make little or 
no difference in the standing of her claim as to other per- 
sons. I do not know the fact judicially, because as a 
judge I am a bachelor, but as a private individual I know 
that a man is no more capable of resisting his wife than 
he is of resisting himself. Indeed, he is rather less 
able to deny her suit than to defend against hisown. A 
judgment obtained in amicable litigation by a wife against 
her husband is mere matter of form. To carry on such 
litigation is to play a sort of comedy, but we cannot per- 
mit these new parties to intervene and convert it into a 
tragedy. Let the wife plaintiff and the husband defend- 
ant coquette at will. There is nothing serious in the out- 
come, and it should abide the general rule, that where 
both parties to an action at law are content with the ju- 
risdiction and desire the action to proceed, a court of 
equity will not enjoin it at the instance of third persons 
without very imperative reasons. And a@ fortiori should 
the action between brother-in-law and brother-in-law be 
left to the operation of the same general rule. 

2. The apprehended judgments at law will, if collusive, 
be utterly harmless to these complainants, because, if col- 
lusive, the complainants can attack them anywhere and 
everywhere. A collusive judgment is open to attack 
whenever and wherever it may come in conflict with the 
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rights or the interest of third persons. Fraud is not a 
thing that can stand, even when robed in a judgment. 

8. Treating the common law suits as involving matter 
for real litigation, of course the administrator is bound to 
make as good defence as he can or ought to make, and if 
he fails in this duty, he will be responsible upon his bond 
for the consequences. If judgments are rendered that 
ought not to be rendered, and if they hurt these com- 
plainants, the administrator will be liable upon his bond. 
They do not allege that there is any insolvency or insuffi- 
ciency of this bond. So they areinnodanger. A trustee 
under bond will be liable upon his bond for any injury to 
the beneficiaries resulting from his failure to resist unjust 
or unfounded claims against the estate he represents. 
The injunction, therefore, ought not to have been granted 
as to these common law actions. 

4. With respect to the other element, according to the 
allegations of the bill, these stocks and debentures are 
under the control of the foreign executors. The bill 
alleges that the dividends are to their credit on the books 
of the railroad corporations. These Georgia assets, as we 
understand the bill, have been reduced to possession by 
the foreign executors, and they are now controlling them. 
It is suggested that they cannot maintain an action in re- 
lation to them, because there is a domestic administrator, 
but we think they can. Though there be a domestic ad- 
ministrator with the will annexed, a foreign administrator 
duly qualified at the testator’s domicile, may bring suit in 
Georgia for any cause of action accruing to him respecting 
property in this State, but not for causes of action which 
had accrued to the testator. Certainly foreign adminis- 
trators or executors, as such, may have possession and 
control of property in this State, and when they have, our 
courts are open to them for its protection. 

5. If the bill states the facts correctly, the foreign exec- 
utors can sue for the interest and dividends that have ac- 
crued since they reduced the stocks and debentures to pos- 


3 
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session; so there i: 10 absolute need of an injunction to 
hold off the Georgiu administrator. But the beneficiaries 
(the complainants) are by the terms of the will entitled to 
the income of these assets, and the bill shows they are 
dependent; one of them is young, needing means of edu- 
cation, etc.; they are dependent on the prompt receipt of 
these dividends for current expenses. While we can see 
no absolute necessity for the injunction, either as to corpus 
or income, yet the injunction appears to be doing no harm. 
A temporary injunction, which seems harmless for the 
present, against interfering with stocks, debentures, divi- 
dends and interest, though of doubtful necessity, may be 
left to stand until further order of the chancellor, or till 
the final hearing. 

Many very interesting questions have been argued ably 
and instructively, but we do not find it necessary to decide 
any of them at present; and from some experience, I will 
assure counsel that a decision pronounced upon a mere 
ad interim injunction, is a very unsatisfactory light by 
which to control grave and important litigation. There is 
not pressure enough upon the court. In order to get good 
law from a court, you have to put on pressure, and con- 
strain it to deal with the exact questions in their ultimate 
form. In the record as discussed are points which ought 
to be postponed until they have to be adjudicated with a 
view to control the ultimate destiny of the case; and it 
would be improper in us, under the comparatively slight 
pressure which we feel in disposing of this injunction, to 
undertake torulethem. We accordingly leave them open. 

The injunction is modified so far as to relieve the com- 
mon law actions from its operation, and to that extent the 
judgment below is reversed. 
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CuYLER et al. vs. SMitTH, administrator, e¢¢ al. 





Where a bill was filed by a citizen of a foreign State and an admin- 
istrator, who was a citizen of Georgia, against certain citizens of 
this State and an application to remove the cause to the Circuit 
Court of the United States was refused; and where subsequently 
the bill was amended by striking the name of the administrator 
as a party, leaving the cause to proceed wholly between citizens 
of different States, it could be removed to the Federal court, and 
on second application, made in proper time, such removal should 
have been allowed. The record showing on its face a proper case 
for removal, it is not a question for this court to decide whether 
or not the administrator is a necessary party. That question will 
be determined by the Federal court, if it should arise. 

June 14, 1887. 


Removal of Causes. United States Courts. Amend- 
ment. Parties. Before Judge Apams. Chatham Su. 
perior Court. December Term, 1886. 








At the return term of the bill filed in this case, the 
complainants filed their petition to remove the cause to 
the Circuit Court of the United States, alleging that they 
were citizens of New Jersey, and that all of the defend- 
ants were citizens of Georgia. The application was re- 
fused, the presiding judge holding that Johnston, though 
nominally a defendant, had interests antagonistic to those 
of the other defendants, and was really allied in interest 
to the complainants. The complainants then dismissed 
their petition for removal and amended their bill by strik- 
ing the name of Johnston as a party defendant, and at the 
same time renewed the application for removal. This 
was refused, and they excepted. 












Geo. A. Mercer, for plaintiffs in error. 


A. R. Lawton; Denmark & Apams, for defendants. 


Hat, Justice. 





Johnston, as the administrator of A. H. Cuyler, as this 
litigation originally stood, was interested on the same side 


MARCH TERM, 1887. 663 


Freeman vs. The State of Georgia. 


of the case with Mrs. Cuyler. The defendants in the bill 
were citizens of Georgia, Mrs. Cuyler was a citizen of 
New Jersey, and Johnston, the administrator, was 
likewise a citizen of Georgia. The court refused the trans- 
fer of that case when it was originally up. The com- 
plainants submitted to that judgment, but amended by 
striking Johaston as a party from the bill. That left the 
parties on opposite sides of the case. We do not think, 
inasmuch as this application was made in time, that this 
removal upon a second application ought to have been 
refused. The parties were wholly citizens of one State 
on the one side, and wholly citizens of another State on 
the other side. So far, then, as they appeared in the 
record, they were in a condition to remove the case. It 
is true, it is said, that Johnston, as administrator of Cuyler, 
would be a necessary party to that litigation; that they 
could not get along without him. While that may be true, 
we do not conceive that it is a question for us to pass 
upon. These facts give jurisdiction to the Circuit Court of 
the United States. That court is to pass upon it; and if 
they find they cannot get along, they will doubtless make 
such a disposition of the case as will relieve them from 
considering it; they willremand it. As yet, we have no 
right to look into that question, as I conceive. For these 
reasons, we must order this case reversed; and I state that 
I have less hesitancy in giving it that course, because our 
jurisdiction over it is not final, nor is it plenary. It cer- 
tainly is not final; and if we allow the case to go to that 
court, it will hasten its termination. 
Judgment reversed. 


FREEMAN vs. THE STATE OF GEORGIA. 


Where a criminal case had been pending in court for several 
years, and several continuances had been granted to the defend- 
ant on account of the absence of certain witnesses, and where, 
upon the grant of such a continuance at the term of court before 
that at which the case was tried, the defendant was notified by 
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the court that he could have an attachment for the witnesses, 
which he then declined to take, but waited until a few days be- 
fore the term at which he was to be tried, and then procured an 

_ attachment against them, but they were never arrested or brought 
before the court, there was no abuse of discretion in refusing to 
grant a further continuance. 


April 1, 1887. 


Criminal Law. Continuance. Before Judge Cops. City 
Court of Clarke County. September Term, 1886. 


Reported in the decision. 


W. B. Burnett; E. K. Lumpkin, by v. H. Lumpxiy, for 
plaintiff in error. 


Sytvanus Morris, solicitor city court, for the State. 


BLANDFORD, Justice. 


Freeman was indicted for carrying about his person a 
pistol concealed, and was found guilty. The only com- 
plaint is, that the court erred in not granting a continu- 
ance, upon the motion of Freeman’s counsel, when the 
case was called for trial. It was shown by Freeman that 
certain witnesses had been subpoenaed; that the testi- 
mony of those witnesses was material ; that they were not 
absent by his procurement or consent; that he expected 
to have them at the next term of court; ard that the mo- 
tion was not made for delay. The motion came fully up 
to the rule. But it appears from the record that this case 
had been pending in court several years, and that several 
continuances had been granted by the court on account of 
the absence of these witnesses. It was also shown that 
Freeman had, previously to this motion for continuance, 
sued out an attachment for these witnesses, but they were 
never arrested nor brought to the court. It was further 
shown that at the term before this case was tried, the case 
was continued on account of the absence of these wit- 
nesses, and that Freeman was then notified by the court 
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that he could have an attachment for them, which he de- 
clined to take, but waited until a few days before the term 
of the court at which he was tried, and then procured an 
attachment against them. The court held that under 
these circumstances he was not entitled to a continuance. 

It appears to us, from the record, that the plaintiff in 
error was dallying with the court. It may have so ap- 
peared, and doubtless did so appear, to the judge who pre- 
sided in the case. He was always ready to try the case 
when the State’s witnesses were not there; he was never 
ready to try it at other times when it was called, because 
of the absence of these witnesses. This motion for con- 
tinuance was addressed to the sound discretion of the 
court, and we cannot say that he abused that discretion; 
and the judgment is therefore affirmed. 


ALSTON vs. GILLESPIE. 


An action was orought in a justice’s court, alleging that the defend- 
ant had damaged the plaintiff in the sum of $90 by breach of con- 
tract ; that the defendant entered into a contract with two others, 
by which he was to receive one-third interest in the proceeds of a 
certain gin and fixtures for the space of six years and four months 
from its date; that afterwards the defendant sold and conveyed 
to the plaintiff his one-third interest for the then unexpired time 
of said contract; that after the plaintiff had paid the defendant 
for the full term of the contract and had only received his interest 
for two years, defendant, through fraud and deceit, interfered 
with and cancelled the original contract, and caused the gin and 
fixtures to be moved away by the parties thereto; that by fraud and 
deceit practiced and performed by defendant, he injured and dam- 
aged plaintiff in the sum of $90; and that defendant failed and re- 
fused on his part to act in good faith with plaintiff, and by such 
fraudulent act in ignoring plaintiff's rights, in cancelling the trade 
and permitting the gin and fixtures to be removed, injured and 
damaged the plaintiff in the sum already stated: 

Held, that, under the contract, the plaintiff hada right to have and 
enjoy one-third of the profits of the gin and fixtures for the unex- 
pired term of the contract, and when the defendant interfered 
therewith, he violated his agreement with the plaintiff. Therefore, 


— 
“je 














666 . SUPREME COURT OF GEORGIA. 


Alston vs. Gillespie. 









while the character of the action is somewhat confused, it is, in 
substance, for a breach of contract; and there was no error in re- 
fusing to set aside a judgment rendered in the case, on the ground 
that the justice’s court had no jurisdiction. 


May 4, 1887. 








Justice Courts. Jurisdiction. Actions. Oontracts. Be- 
fore Judge Hurcnins. Banks Superior Court. Septem- 
ber Term, 1886. 









Reported in the decision. 
W. L. Maruer; W. L. Tetrorp, for plaintiff in error. 


A.C. Moss; W. 1. Pics, by Harrison & Prxpies, for 
defendant. 








BLANDFORD, Justice. 






















Gillespie brought his action, ina justice’s court, against 
Alston, alleging that Alston had damaged him in the sum 
of $90 by breach of contract; that on the 14th of August, 
1880, Alston entered into a contract with Jesse D. Strange 
and J. J. Prewitt, in which contract Alston was to receive 
one-third interest in the proceeds of a certain gin and 
fixtures for the space of six years and four months from 
that date; and that afterwards, November 11th, 1881, Al- 
ston sold and conveyed to Gillespie his one-third interest 
of the proceeds of the gin and fixtures for the then un- 
expired time of said lease and contract; and that after 
Gillespie had paid Alston for the full term of said contract, 
and had only received his interest for two years, Alston, 
through fraud and deceit, then interfered with and can- 
celled the original contract, and caused the gin and fixt- 
ures to be moved away by the parties to the contract; and 
that by such fraud and deceit practiced and performed by 
Alston, he injured and damaged Gillespie in the sum of 
$90. Gillespie further alleged that Alston failed and re- 
fused on his part to act in good faith with him, and by 
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such fraudulent act in ignoring his (Gillespie’s) rights, in 
cancelling the trade and permitting the gin and fixtures 
to be removed, injured and damaged him (Gillespie) in 
the sum of $90. This case was appealed to the superior. 
court; and on the trial, a verdict was had in favor of Gil- 
lespie against Alston. No motion for new trial was made 
and no motion in arrest of judgment. After the term of 
the court had expired, and at the next term, Alston moved 
to set aside this judgment, upon the ground that the jus- 
tice’s court had no jurisdiction of the case. This was 
overruled by the court; and this ruling is excepted to. 

When Alston entered into this contract with Gillespie, 
there was an implied agreement on his part that Gillespie 
should enjoy the fruits of the contract; and if he after- 
wards destroyed these fruits by cancelling the contract he 
had made with Strange and Prewitt, he damaged him to 
that extent, and Gillespie had a right of action for such 
damage. While it issomewhat difficult to perceive that this 
is a breach of contract, yet we are of ,the opinion that it 
is in fact a breach of Alston’s contract with Gillespie. 
Gillespie had a right, under that contract, to have and enjoy 
one-third of the profits of the gin and fixtures for the un- 

expired term of the lease; and when Alston interfered 
’ with it (and no doubt he did, as the proof showed, and the 
verdict in favor of Gillespie determined), he violated the 
agreement he had made with Gillespie. The agreement 
was that he should.take the place of Alston in the con- 
tract, and have the same benefit that Alston himself would 
have had. When Alston cancelled the original agree- 
ment and caused the gin and fixtures to be removed, that 
prevented Gillespie from receiving the benefit to which 
he was entitled under his contract. 

The record is somewhat confused, from the manner in 
which it is brought up here. Upon the whole, we deem 
it best to affirm the judgment of the court below. 

Judgment affirmed. 





668 SUPREME COURT OF GEORGIA. 


Menken vs. The City of Atlant. 


MENKEN vs. THe Orry or ATLANTA. 


. As long as the owner of liquors retains possession of them, intend- 
ing to deliver them on an unlawful contract of sale, such posses- 
sion is within a municipal ordinance which prohibits the keeping 
of such liquors for unlawful sale. 

. An agent having the actual possession, and participating in the 
unlawful purpose, is equally guilty with his principal. 

. That the offender will be liable to prosecution under a statute for 
unlawful selling, when the sale is consummated, will not hinder 
his being punished under the ordinance for keeping for unlawful 
sale. 

. The local option legislation of this State being constitutional as a 
valid exercise of the police power, it follows that the incidental 
effects upon the value of property, such as a brewery and its fixt- 

‘ures, resulting from the inability of the owners to adjust their old 
business to the new law, is damnum absque injuria. The law 
does not take or damage their property for the use of the public, 
but only prevents them from taking or damaging {the public for 
their use. 

. The express saving of vested rights in the local option act em- 
braces previously acquired rights to sell by virtue of license al- 
ready taken out and paid for, but comprehends no right, either to 
obtain new license or to sell without license, whether on the part 
of natural persons or corporations. The act is not a scheme for 
stopping the sale of liquors by natural persons, and leaving the 
business to be carried on by chartered companies. 


March 9, 1887. 


Criminal Law. Liquor. Principal and Agent. Con- 
stitutional Law. Corporations. Before Judge MarsHALi 
J. CLaRKE. Fulton Superior Court. September Term, 
1886. 


Reported in the decision. 


W. D. Extis; Hoxe & Burton Smrru, for plaintiff in 
error. 


J. B. Goopwin; J. T. Penpieton; C. D. HILL, solicitor- 
general, for defendant. 
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Bueck ey, Chief Justice. 


The statute of this State, known as the local option law, 
was passed September 18th, 1885. Session laws, 1884-5, 
p.121. It took effect in Fulton county, the county in 
which the city of Atlanta is located, as the result of a pop- 
ular election held for that county as the act prescribes. 
The act declares, under certain penalties, that “it shall not 
be lawful for any person within the limits of such county 
to sell or barter for valuable consideration, either directly 
or indirectly, or give away to induce trade at any place of 
business, or furnish at other public places any alcoholic, 
spirituous, malt or intoxicating liquors, or intoxicating 
bitters, or other drinks which if drank to excess will pro- 
duce intoxication.” The manufacture, sale and use of do- 
mestic wines or cider, the sale of wines for sacramental 
purposes, and the sale or furnishing by licensed druggists 
of pure alcohol for medical, art, scicntific and mechanical 
purposes, are excepted from the operation of the statuto, 
save that wines or cider shall not be sold by retail in bar- 
rooms. 

This act being in force, the city of Atlanta, on the 21st 
of June, 1886, by the mayor and general council, passed 
an ordinance declaring “that on and after the first day of 
July, 1886, any person, firm or corporation who shall keep 
for unlawful salc in any store, house, room, office, cellar, 
stand, booth, stall, or other place, any spirituous, fermented 
or malt liquors, shall, on conviction, be punished by fine 
not exceeding five hundred dollars or imprisonment not 
exceeding thirty days, either or both, in the discretion of 
the court.” Menken, the plaintiff in error, was tried, con- 
victed and fined for a violation of this ordinance, in Sep- 
tember, 1886, upon a charge of keeping for unlawful sale 
spirituous and malt liquors. He petitioned the judge of 
the superior court in due form for a writ of certiorari, 
which was denied, and this denial is the error assigned. 

At his trial in the municipal court, Menken made affi- 
davit of certain alleged facts, which affidavit the prosecu. 
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tion conceded to be true. The material contents of the 
affidavit were substantially as follows: When arrested, 
Menken was acting as agent of the Atlanta City Brewing 
Company, a corporation organized under a charter from the 
legislature authorizing it to manufacture and sell malt 
liquors. As such agent he was in possession of bottled 
beer, which he was delivering at the residences of citizens 
of Atlanta, for private use of such citizens, in quantities 
of a quart and more. The beer was the property of the 
corporation, and he was acting simply as its hired agent. 
The charter of the corporation was granted long before the 
passage of the local option law. Under this charter, sev- 
eral years ago, and whilst it was lawful to manufacture and 
sell malt liquors,in the city of Atlanta and elsewhere in 
Georgia, the corporation invested in its beer manufactory 
$125,000, to-wit: real estate, $3,100; buildings, $18,000 ; 
bottling house and machinery, $7,000; vaults, $50,000 ; vats 
and tanks, $15,000; springs, $2,000; general machinery, 
$20,000; kegs and half barrels, $9,900. This large invest- 
ment is so specialized and localized that it is available alone 
at the place where the brewery is situated and for the one 
special business. Except for the brewing business, the 
whole property, though costing $125,000, is not worth 
more than $16,000. A brewing business in Atlanta can- 
not be conducted so as to compete with establishments of 
the West without a market for fresh beer in and near the 
city, and the course of dealing is such that sales, even on 
orders for shipment by railway, have to be consummated 
within the city, if made at all. To prohibit delivery of 
beer in the city will necessarily stop the business of the 
corporation, and take from it and its stockholders their 
property to the value of over $100,000. 

In addition to what Menken stated in his affidavit, it 
appeared that he was arrested while in the act of delivering 
some bottles of beer at the house of one Bliley, in the city 
of Atlanta, and that he had already sold the same to Bliley- 
Bliley himself testified that he purchased a number of 
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bottles of beer from the Atlanta City Brewery, which he 
ordered delivered at his house, and that afterwards deliv- 
ery was made accordingly. 

1. Though the accused was not the owner of the malt 
liquors in which he dealt, we may for the present treat him 
as owner, and consider the question of agency afterwards. 
It does not appear from his affidavit whether his occupa- 
tion was only to deliver on past orders, or whether it was 
partly that and partly to obtain orders and deliver at the 
time of receiving them. Of course, his affidavit is to be 
construed most strongly against him as to anything which 
ought to have been denied, or which naturally would have 
been denied if not true. The testimony outside of his 
affidavit shows with reasonable certainty that in one in- 
stance he took the order, and made the delivery afterwards. 
But treat the case in either aspect. If he had possession 
of these liquors to deliver them in the city on future orders, 
it would be possession for unlawful sale, and if to deliver 
on past orders, it would be possession for the consumma- 
tion of unlawful sale. The title to beer ordered in a city 
for family use would not pass until actual delivery to the 
customer, unless delivery were dispensed with by express 
contract. Certainly it would not pass where the seller un- 
dertook to make delivery at the residence of the buyer. 
Destruction of the article whilst on the way would be the 
loss of the seller, and any conversion of it, or injury done 
to it by another, would give the seller a right of action, 
but none to the buyer. So long asthe owner retains pos- 
session for the purpose of consummating a sale, past or 
future, he should be regarded as keeping the article for 
sale. The property is his, the possession his, and they re- 
main his until delivery is made in pursuance of the con- 
tract of sale. Accordingly, we hold that so long as the 
_ owner of liquors retains possession of them, intending to 
deliver them on an unlawful contract of sale, such pos- 
session is within a municipal ordinance which prohibits 
the keeping of such liquors for unlawful sale. 
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2. That the accused was not the owner, but only the 
hired agent of the owner, is no excuseforhim. The agent’s 
possession is that of the owner; and if the agent partici- 
pate in the unlawful purpose, he is equally guilty with his 
principal. In dealing with crime, the law gives no heed 
to a plea of agency. In criminal transactions, all volun- 
tary agents are accomplices. 

3. The position of counsel that the city cannot, with or 
without an ordinance for the purpose, punish as an offence 
against the municipality anything which by statute is an 
offence against the State, is quite sound. But the statute, 
though it makes the unlawful sale of liquors an offence, 
does not make the keeping of them for unlawful sale an 
offence. The ordinance does the latter but not the former. 
It hovers on the margin of the statute, and nowhere over- 
laps the text. If there is keeping for unlawful sale, the 
ordinance is violated, whether any sale is made or not. 
In case a sale ensues, the statute is also violated; but this 
does not cancel the violation of the ordinance. An offence 
committed against one jurisdiction cannot be wiped out 
by committing another against another jurisdiction. The 
only object of the ordinance is to prevent preparation for 
violating the statute. It would be singular if those who 
prepare, but go no further, could be punished under the 
ordinance, while those who prepare and then go on to vio- 
late could not. Soto rule would be like holding that to 
carry a pistol concealed is an offence only when there is 
nobody shot. That an offender will be liable to prosecu- 
tion under the statute for unlawful selling, when a sale is 
consummated, will not hinder his being punished under 
the ordinance for keeping for unlawful sale. Mayson vs. 
The City of Atlanta. 77 Ga. 662. 7 

4. If it has not been heretofore sufficiently decided, we 
decide now that the local option legislation of this State 
is constitutional as a valid exercise of the police power. 
Historically considered, there is no subject more com- 
pletely amenable to this power than the sale of intoxicat- 
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ing liquors. Georgia is upon record as being familiar with 
the exercise of the power, both before and since the Revo- 
lution. Her governing authorities long ago branded dis- 
tilled spirits as “dangerous” to the public, and even malt 
liquors have from the dawn of her history been subjected 
to some degree of police control. Oglethorpe, the founder 
of the colony, was instrumental in procuring the passage 
of “an act to prohibit the importation and sale of rum, 
brandy and other distilled liquors within the limits of 
Georgia.” As early as November, 1733, the common 
council “resolved that the drinking ‘of rum in Georgia be 
absolutely prohibited, and that all which shall be brought 
there be staved.” Jones’ History, vol.1,p.189. Amongst 
the inducements held out by the trustees, in 1735, to at- 
tract emigration to the province was the following: “Ne- 
groes and rum are prohibited to be used in the said col- 
ony.” Jd.195. A curious and minute observer, writing 
of Savannah, says: “They have some laws and customs 
peculiar to Georgia; one is that all brandies and distilled 
liquors are prohibited under severe penalties; another is 
that no slavery is allowed, nor negroes.” Jd. 220. It 
seems that the policy of excluding negroes and rum con- 
tinued until 1749, and was then abandoned under a strong 
pressure from the inhabitants. Jd. 419-427. These two 
‘“contrabands” being admitted into the colony, it soon be- 
came necessary to regulate their intercourse with each 
other, and it was provided by statute that any person sell- 
ing to a slave, without the consent of his owner or man- 
ager, beer or any spirituous liquor was subject to a fine 
of twenty shillings for the first offence and double that 
amount for the second. Jd. 482. It should be stated that 
during the period of exclusion, the authorities placed no 
restriction upon the moderate use of English beer and the 
wines of Madeira. ‘With these the trustees’ store at Sa- 
vannah was regularly supplied, and the magistrates there 
were empowered to grant licenses for retailing beer both 


of foreign manufacture and of home brewing.” Jd. 189. 
v 78 43 
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Thus much for the exercise of the police power over the 
liquor traffic under the early colonial government. I turn 
now to an act passed by the State in December, 1791, the 
sixteenth year of independence, found in Watkins’ Dig. 
453. This act provides that “any person wishing to keep 
a tavern or house of entertainment shall petition the jus- 
tices of the inforior court held for the county where such 
petitioner resides, and the court to whom such petition 
shall be exhibited shall thereupon consider the convenience 
of such place intended for a tavern, and having regard to 
the ability of such petitioner to keep good and sufficient 
accommodation for travelers, their horses and attendants, 
may at their discretion grant a license to such person or 
persons for the term of one year next ensuing the date of 
such license, and from thence to the next inferior court 
held for the said county and no longer; which license, 
upon petition, may be renewed from year to year if the 
court think proper.” The act then goes on to require the 
recipient of a license to enter into bond with security; to 
require the justices of the inferior court to establish an- 
nually the rates and prices to be paid at taverns for liquors, 
diet, lodging, provender, stabling and pasturage; and to 
prescribe a penalty or forfeiture for demanding and receiv- 
ing prices above the rates so established. It then provides 
“that if any person shall presume to keep a tippling-house, 
or retail liquors, or sell by retail any wine, beer, cider, 
brandy, rum, or other spirits, or any mixture of such 
liquors, in any house, booth, arbor, stall or other place 
whatsoever, without license first obtained as aforesaid, he 
or she so offending and being thereof convicted shall for- 
feit and pay the sum of ten pounds, one-half to the in- 
former and the other to the use of the county. Provided 
always, that nothing herein contained shall extend to pro- 
hibit any merchant from retailing liquors not less than 
one quart; nor to prevent any planter or other person 
from disposing of such brandy, rum or whiskey, as they may 
make from their own grain, orchards, or distilleries, so that 
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it be not sold in a less quantity than one quart, nor drank 
or intended to be drank at the house, store or plantation 
where the same shall be so sold, except in the counties of 
Chatham, Liberty and Effingham, wherein it shall not be 
lawful for any merchant to dispose of any quantity less 
than one gallon.” The fee for each license is fixed at two 
pounds, to be paid by the applicant. The act concludes 
with a repealing clause as to all prior acts on the same 
subject, and adds a proviso saving to the corporations of 
Savannah and Augusta the sole regulation and power of 
governing and directing taverns and granting licenses 
within their several jurisdictions. This act, by its whole 
tenor and tone, is assertive of plenary power over its sub- 
ject-matter. It confines to licensed innkeepers the right 
to sell in quantities less than one quart; it denies to all 
others, except merchants and producers, the right to sell 
at all by retail; it denies to producers the right to sell at 
all for consumption on the premises where sale is made; 
it discriminates between places in fixing the minimum 
quantity which merchants are allowed to sell, limiting the 
quantity to one gallon in three counties, and to one quart 
in the other counties of the State; and it leaves to the 
corporate authorities of Savannah and Augusta complete 
local jurisdiction, so far as sale at taverns in these cities is 
concerned. Observe also that the mild beverages, wine, 
cider and beer, are embraced in this act, as well as the 
more fiery fluids, brandy, rum, whiskey, etc. 

The licensed sale of liquors continued to be a branch of 
the hotel business exclusively until 1809. In that year 
the legislature provided that an applicant might obtain 
license to retail liquors without being obliged to keep 
other public entertainment. Prince’s Dig. 840. Whilst 
various other modifications of the old act of 1791 have 
been made, yet the legislature of this State has ever held, 
and still holds, with a firm and steady hand, police con- 
trol over intoxicating liquors. Several public and numer- 
ous local acts on the subject, of more or less importance, 
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might be cited, but itis unnecessary. Until recently, the 
tendency has been to tolerate liquors and temporize with 
their misbehavior, but now there is a disposition to turn 
most of them once more out of the State. The local op- 
tion law is the result, and it simply empowers each com- 
munity to protect itself, not indeed against the presence 
or consumption of liquors, but against the sale or distri- 
bution of them within the given locality. In the nature 
of things, this cannot be done without affecting unfavora- 
bly the business interests of the makers of the proscribed 
articles, and of those who deal in them. 

According to the record before us, the effect upon the 
Atlanta City Brewing Company has been calamitous in 
the extreme. Out of an investment of $125,000, the loss 
of the company has aggregated over four-fifths of that 
amount, or will do so if the law is upheld and enforced. 
We treat the record, in this respect, as importing verity 
for the purposes of a decision of this case. Moreover, we 
make no question, as corporations can only carry on their 
business through officers and agents, that the plaintiff in 
error can avail himself of this loss as a defence, to the same 
extent (no more and no less) as the corporation might, 
were it a natural person and under a like penal charge. 
It is quite certain that the law makes no provision for 
compensating the corporation for this immense loss or any 
part of it, and on that account, the constitutionality of the 
act is denied. The provisions of the constitution of the 
United States which it is supposed to violate are as fol- 
lows: “Nor shallany person . . ._ be deprived of life, 
liberty or property without due process of law. Nor shall 
private property be taken for public use without just com- 
pensation. Nor shall any State deprive any person of 
life, liberty or property without due process of law.” 
And those of the State of Georgia (in addition to a pro- 
vision like the first one above cited) are as follows: “Pri- 
vate property shall not be taken or damaged for public 


purposes without just and adequate compensation being 
first paid.” 
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Has the corporation been deprived of its property ? Or 
has its property been taken? Or has its property been 
damaged? If these questions can all be answered in the 
negative, the objection fails. Of course, the deprivation, 
the taking, the damaging, must be in a legal sense, not in 
aluose, popular sense ; and the inquiry is about the brew- 
ery, not the beer. Where there is no deprivation of title, 
or of possession, or of use (including the jus disponend?), 
it cannot be said with legal propriety that the owner is 
deprived of his property. Here there is no invasion or 
abridgment of the title, possession or use of this brewery, or 
the right to dispose of it. All these stand and remain 
precisely as they were before the law complained of was 
enacted. This being so, the question as to deprivation 
must be answered in the negative. For the same reason, 
the question as to taking must also be answered in the 
negative. Taking is only one mode of deprivation. Noth- 
ing can be more manifest than that none of the plant or 
investment of this corporation, real or personal, has been 
taken. 

The remaining question is, whether the property has 
been damaged within the true intent and meaning of the 
State constitution? There has been no physical interfer- 
ence with the brewery, no trespass or tort upon it, no 
change in its physical surroundings, or in the means of 
ingress and egress. It is as sound and complete in every 
respect, and as fit for enjoyment, use and disposition, with 
this law in force, as it would be without it. No doubt its 
value is greatly impaired, and impairment of value is 
often the essence of legal damage. No doubt, too, that 
the impaired value of this property is a remote conse- 
quence of the law, and that were the law repealed the 
value would be reinstated as it was before. But while to 
lessen the value of property by changing its physical con- 
dition, or by subjecting it directly to new physical condi- 
tions of a hurtful character is to damage it, to reduce its 
value indirectly and incidentaily by the casual effects of a 














678 





SUPREME COURT OF GEORGIA. 


Menken vs. The City of Atlanta. 


law passed for a wholly different object, is not to damage 
it within any legal or constitutional sense of the term. 
Rarely, perhaps, does any new law which acts with vigor 
upon commerce, local or general, fail to impair the value 
of more orless property. Surely the damage clause in 
our new constitution was not intended to make the State 
or the legislature an insurer against all shrinkage of values 
that might result from the passage of laws intended for 
the public good. Can it be seriously thought that the 
State must literally pay its way to the establishment of a 
sound and wholesome system of internal police and public 
order ? 

The local option law rests in no degree upon the power 
of eminent domain. It does not contemplate either the 
taking or the damaging of anything. It is an exercise of 
the police power of this commonwealth, pure and simple. 
The incidental effects upon the value of this brewery and 
its fixtures result not from any interference with the 
property, but solely from the inability of the owners to 
‘ adjust their old business to the new law. These effects, 
if they can be called damage at all, are damnum absque 
injuria. The law does not take or damage the property 
of these owners for the public use, but only prevents 
them, to a certain limited extent, from taking or damag- 
ing the public for their use. This is their real grievance, 
and for that they have noremedy. Where business and 
law conflict, it is the business that must give way, not the 
law. 

5. A question raised on the construction of a particu- 
lar clause of the act remains to be considered. It is the 
clause in the fourth section which saves vested rights. 
The rights contemplated, we think, are previously ac- 
quired rights to sell by virtue of license already taken out 
and paid for. The saving comprehends no right either to 
obtain new license after the act has gone into effect, or to 
sell without license, whether on the part of natural per- 
sons or corporations. The act is not a scheme for stop- 
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ping the sale by natural persons, and leaving the traffic to 

be carried on by chartered companies. The charter of 

this company was granted in 1876, and was therefore sub- 

ject to modification, as declared in the code, §1682. 
Judgment affirmed. 


Masra vs. THE City oF ATLANTA, and GRIFFIN vs. the 
same. 


All the questions in these cases are effectually disposed of in the case 
of Menken vs. City of Atlanta, just decided, as well as in 72 Ga. 
314, and 77 Ga. 661, 662. 

(a) The fact that liquor was obtained previously to the putting in 
operation of the local option law in Fulton county, would not affect 
the liability, under the municipal ordinance, for keeping it for ille- 
gal sale, passed after the local option act took effect. The defend- 
ants were not authorized, before the adoption of that act, to sell 
liquors at retail without a license, and the evidence shows that 
they kept the liquors on hand for the purpose of illegal sale by 
retailing them. The sales actually made were evidence of that 
purpose. 

(b) There is a distinction between the offences defined by the State 
law and by this ordinance. 


March 9, 1887. 


Oriminal Law. Municipal Corporations. Liquor. Be- 
fore Judge MarsHaut J. Ouarke. Fulton Superior Court. 
September Term, 1886. 


The plaintiffs in error in these cases were tried before 
the recorder of the city of Atlanta upon the same charge 
as that set out in Menken’s case just preceding. On the 
trial of Mabra, the prosecution introduced a witness who 
testified that, on July 9, 1886, he had bought a quart of 
beer at the defendant’s store and had drunk it just in the 
rear thereof, where glasses were furnished. 

The affidavit of the defendant was admitted in evidence, 
and was, in brief, as follows: On October 9, 1885, he was 
granted a license by the board of commissioners of roads 
and revenues of Fulton county to sell spirituous and malt 
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liquors at 91 Railroad street, Atlanta. In July, 1886, be- 
fore the commencement of sales at his present place, the 
license was transferred, in the usual way and by the proper 
authorities, to 21 and 23 Decatur street. On July 1, he 
obtained from the city a business license extending to Oc- 
tober 9, and the business was known to the city authorities 
to be the sale of liquor in quantities not less than one 
quart. He applied to the law department of the city for 
information as to whether liquor sold could be drunk on 
the premises, and was informed that liquor legally sold 
could bedrunk anywhere. He sold by the quart, and beer 
was drunk on premises practically controlled by him near 
his own, but on the day after he was notified that the po- 
lice department of the city denied that such liquor could 
be drunk on the premises, he ceased from that time to 
allow such drinking, although for six days the city was 
under injunction, and defendant could have allowed the 
drinking as he was first advised he had a right todo. The 
ordinance under which he is prosecuted is void, because 
it is an attempt to punish him for an alleged crime against 
the State; if his license was good, he was authorized to 
sell, and if void, then he was liabie to prosecution under 
the local option law. 

The defendant also introduced in evidence his county 
license and the receipt of the tax collector for special tax 
as a liquor dealer; also two receipts of the city clerk, dated 
July 1, for registration tax on the store on Decatur street, 
one stating the business as that of a cigar and tobacco 


dealer and the other as that of a grocer. 
- Both sides introduced the affidavits of J. T. Cooper, in 


substance, asfollows: The practice in the offices of the 
ordinary and county commissioners for twenty years had 
been for a person desiring a quart license to sell liquor to 
apply at the office, and the license would be issued by the 
clerk on payment of the usual fee. In the ordinary way, 
the license was issued to Mabra. Afterwards the commis- 
sioners received information of such issuance, not by spe- 
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cial mention of the particular license, but by reports of 
fees collected from licenses. At no time did they reject 
an application for a license to sell by the quart or more. 
The transfer of this license was made by special order of 
the board. ; 

The defendant was adjudged guilty and fined. He peti- 
tioned for a certiorari, assigning the following errors: 

(1) The recorder erred in holding the ordinance a legal 
exercise of the chartered rights of the city. 

(2) He erred in holding that to sell beer and allow it to 
be drunk on the premises was a violation of the ordinance. 

(3) He erred in finding the defendant guilty under the 
facts. 

The certiorari was refused, and the defendant excepted. 

In Grifin’s case, the prosecution introduced testimony 
to show that he had certain barrels of whiskey in the back 
part of his store, and that he or his clerk had sold liquor 
both by the drink and by the half-pint, pint and quart. 
The whiskey had been received in 1885. The defendant 
made a statement, in brief, as follows: When the local 
option law came into force, he had a large stock of liquors 
on hand and a license to July 1, 1886. He tried to sell 
all he could, but when his license expired, the city refused 
to renew it. Hestored his liquor in his store until he could 
send or carry it from Atlanta, which he was negotiating 
to do; he sold none nor authorized any one else to do so. 
He gave several drinks to one of the witnesses, who was 
a poor fellow, who would sometimes come into the store in 
a terrible state, but never paid for the liquor. He also in- 
sisted that he had vested rights to keep or dispose of the 
liquor left on hand; he had made reasonable effort to dis- 
pose of it before the local option law came into effect. He 
also was adjudged guilty and fined, and excepted to the 
refusal of his petition for certiorari. 


Hoke & Bourton Suita; W. D. Etts, for plaintiffs in 
error. 
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J. B. Goopwin; J. T. Penpieton; C. D. Hutt, solicitor- 
general, for defendant. 


Hatt, Justice. 





All the questions made in these cases are effectually 
disposed of in the decision in Menken’s case, which has 
just been rendere<; and had they not been, then we 
think they were previously disposed of in the case of Hid/ 
vs. Mayor of Dalton, 72 Ga. 314, and in the cases of 
Thorn vs. City of Atlanta, and Mayson vs. City of At- 
lanta, determined at a previous term of the court. 77 Ga. 
661, 662. Inone of these cases, perhaps in both, it is 
shown that the liquor kept to be sold in an illegal man- 
ner was obtained previous to the putting in operation of 
the local option act in the county of Fulton. In regard 
to that, weremark that, in view of the peculiar circum- 
stances of each of these cases, that fact makes not the 
slightest difference as to their legal liability to answer for 
a violation of the ordinance. They were not authorized, 
before the adoption of that act, to sell the liquors by re- 
tail without a license, any more than they were after the 
passage of the act. They kept them on hand, as the evi- 
dence in both cases shows, for the purpose of illegal sale 
by retailing them. The sales that they actually made 
were evidence of that purpose, or else we have been very 
greatly mistaken in the application we have made in for- 
mer cases of the very ordinance in question, and also of 
the ordinance of the town of Dalton in the case of Ail. 
The judgment rendered by the late Chief Justice in that 
case is particularly commended to the profession and to 
the public for its clear and convincing reasoning, and the 
sound principles of law which it announces and which 
sustain not only that, but the judgment rendered in this 
case. 

There was no error in refusing to sanction the certiorarz 
in eithercase. The distinction between the offences defined 
by this ordinance, and those created by the State law, 
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making a party amenable to the city authorities for an 
infraction of its ordinance and to the courts of the State 
for a violation of the public law, is pointed out not only 
by the foregoing, but by the following cases: Williams 
vs. City Councii of Augusta, 4 Ga. 509; Floyd vs. Com- 
missioners of Eatonton, 14 1b. 354; Mayor, etc. of Savan- 
nah vs. Hussey, 21 Ib. 80; Karwisch vs. Atlanta, 44 Jb. 
204; McRea vs. Mayor, etc. of Americus, 59 Ib. 168; 
Rothschild vs. Darien, 69 Ib. 503; DeGraffenreid’s case, 
72 1b. 212. 
Judgment affirmed in both eases. 


TURNER e¢ al. vs. THe Mayor, Etc. oF Forsytu. 


1, Where, under an act of the legislature passed in 1875, power was 
conferred upon a municipal corporation ‘‘to pass ordinances regu- 
lating the management of market-houses, private and public trans- 
portation through the city, bar-rooms and saloons licensed by 
them,’’ and investing the municipal authorities ‘“‘with full and ex- 
clusive power to regulate, control and direct the sale of ardent 
spirits, malt liquors, wines and cider within the corporate limits 
of said town, impose such restrictions, charges, conditions and 
penalties upon the same as they, or a majority of them, may deem 
proper, not repugnant to the constitution and laws of this State”’; 
and where, in 1882, the legislature passed a law applicable to the 
county in which the town was situated, to prohibit the sale of 
spirituous and malt liquors in that county, and its adoption being 
left toa vote of the people, it was adopted, such act providing 
“that the provisions of this act shall not prevent practicing physi- 
cians furnishing liquors themselves as medicines to the patients 
under treatment by them”’ ; after the passage and adoption of the 
latter act, all power over the subject of granting license, regulat- 
ing bar-rooms, etc. was taken from the municipal authorities. 
After the passage of the act in regard to the sale of liquors in the 
county, the mayor and council of the town had no authority to 
pass an ordinance directing that all physicians practicing medi- 
cine therein should make monthly returns to the council, giving a 
monthly statement of their business and for whom they furnished 
liquor, and providing a penalty for failing to comply with such or- 
dinance. 

. The power to regulate bar-rooms and saloons did not include the 
power to regulate physicians and require returns from them as to 
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their practice and to whom they furnished liquors. A municipal 
corporation has no power, except that which isexpressly granted 
to it, or such as is incident to an express grant of power. 

. The writ of prohibition is never granted when there is any other 

* remedy; and as in this case the physicians had a complete rem. 
edy by making defence before the mayor and council, and if the 
decision were adverse to them, by writ of certiorari, there was no 
error in refusing the writ of prohibition. 


April 15, 1887. 


Municipal Corporations. Powers. County Matters. 
Liquor. Physicians. Prohibition. Before Judge Born- 
ton. Monroe County. At Chambers, January 27, 1887. 


Reported in the decision. 


A.D. Hammonp; B. S. Wit.rneuam; T. B. Capaniss, 
for plaintiffs in error. 


Rost. L. Berner, for defendants. 


BLANDFORD, Justice. 


On the 5th of March, 1875, an act was passed by the 
legislature to incorporate the city of Forsyth; and by the 
5th section of that act, the mayor and aldermen were 
given power “to pass ordinances regulating the manage- 
ment of market-houses, private and public transportation 
through the city, bar-rooms and saloons licensed by them ;” 
and by the 12th section of the act, they were vested “with 
full and exclusive power to regulate, control and direct 
the sale of ardent spirits, malt liquors, wines and cider, 
within the corporate limits of said town, impose such re- 


strictions, charges, conditions and penalties upon the same 
as they, or a majority of them, may deem necessary and 


proper, not repugnant to the constitution and laws of this 
State.” 

In 1882, the legislature passed a law applicable to the 
county of Monroe (acts 1882-3, p. 548), to prohibit the 
sale of spirituous and malt liquors in that county ; and it 
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was left to a vote of the people to say whether they would 

adopt it or not. They adopted it. By the 6th section of 

the act, it is provided “that the provisions of this act shall . 
not prevent practicing physicians furnishing liquors them- 

selves as medicine to the patients under treatment by 

them,” etc. 

1. It is clear, we think, that when this act was passed 
by the legislature and adopted by the people of Monroe 
county, all power over the subject of granting license 
and regulating bar-rooms, etc. was taken away from the 
city of Forsyth. This was a law applicable to the whole 
county. After the passage of this law, the mayor and 
council passed an ordinance by which they directed that 
all physicians practicing medicine within that town or 
city should make monthly returns to the council, giving a 
statement of their business, and for whom they furnished 
liquor; and it provided a certain penalty for failure to 
comply. The plaintiffs in error, who were practicing phy- 
sicians in that town, refused to comply with the ordinance; 
and they were arrested by the order of the municipal au- 
thorities, and steps were taken to prosecute them before 
the authorities for violation of this ordinance. They made 
application for a writ of prohibition to the superior court 
to prohibit the mayor and council from trying them, on 
the ground that this ordinance was contrary tolaw. This 
was refused by the court, and to this refusal plaintiffs in 
error excepted, and say that the court erred in not grant- 
ing the writ of prohibition. | 

2. The main question in the case is, whether the mayor 
and council had the right to pass such an ordinance. We 
do not think they had. If they had such a right, it must 
have been conferred upon them by some act of the legis- 
lature ; and the only act shown us on this subject, or of 
which we have any knowledge, is the act of 1875, incor- 
porating this city, to which I have already called atten- 
tion. That act authorized them to regulate bar-rooms and 
saloons; and unless a physician is a bar-room or saloon, 
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they would have noright to regulatehim. They had a right 
to regulate the sale of spirituous liquors in the city of For- 
syth, under their charter, prior to the adoption of this 
local option act of 1882, but when that was passed, they 
had no right to regulate any sale of spirituous liquors by 
practicing physicians in the city of Forsyth. 

8. A municipal corporation has no power except that 
which is expressly granted to it, or such as is incident to 
an express grant of power. We find no express grant of 
power to the city to pass such an ordinance as this. Nor 
do we think it was incident to the power of the city. And 
we think we are fully justified in so holding by the for- 
mer decisions of this court. In the case of Hill vs. The 
Commissioners of Decatur, 22 Ga. 204 (and we think this 
case is much stronger than that), the act contained the 
following: “That said commissioners of the town of De- 
catur, or a majority of them, shall have power to restrict, 
prohibit and regulate the sale, vending and distribution of 
all distilled spirituous and intoxicating liquor in the cor- 
porate limits of said town, and any person or persons vio- 
lating the ordinances of said commissioners, passed in 
pursuance of the power granted by this section, shall, in 
addition to the penalty prescribed by said commissioners, 
be subject to all the pains and penalties to which persons 
are now subject by law for retailing liquor without license ; 
provided, no license to retail spirituous liquors shall ex- 
ceed fifty dollars.” The court held that the word “pro- 
vided” meant “on condition”; ‘con condition” that “no 
license to retail spirituous liquors shall exceed fifty dol- 
lars.” And they say, “The power absolutely to prohibit 
the people of a town from the ‘sale, vending and distri- 
bution of all distilled spirituous and intoxicating liquor,’ 
is an exceedingly high power. If, therefore, any person 
claims the grant to himself of such a power from the legis- 
lature, the onus is upon him to show that the instrument 
under which he claims the grant of the power does grant 
the power. And this onus he does not cast from himself 
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by showing that the instrument under which he claims 
the grant of the power is susceptible of a construction 
which would grant him the power, if the instrument is 
also susceptible of another construction, one which would 
withhold from him the power.” The instrument in that 
case was susceptible of a construction which would grant 
the power; yet that proviso attached to it, which they say 
is nothing but a condition, shows that the intention 
of the legislature was that they could regulate this thing 
when the license was granted, by not charging over a cer- 
_ tain sum for the license, viz. fifty dollars. In this char- 
ter of the city of Forsyth, which I have called attention 
to, there is no power granted by it authorizing any such 
ordinance as that complained of by the plaintiffs in error- 
There is no construction that can be put upon that act 
which would authorize the conclusion that such power is 
granted by the act. It is not susceptible of two construc- 
tions, as in the case just cited. It is susceptible of but 
one construction, and that is, that they had no such 
power. 

We are further justified in this construction by the usage 
that has obtained among the people of this State. From 
the first. our people were always adverse to any legislation 
looking to interference with private business—to nosing 
about and inquiring into the private affairs of men; and 
it has only been on rare occasions—and these have been 
since the war—that any such legislation has been passed 
by the General Assembly of this State. It is known to all 
of us who are acquainted with the history of the State, that 
our people have been adverse to such meddling on the 
part of public officials, State, county or municipal. 

4. But while we think that these physicians were not 
bound to obey that ordinance, we think that they had a 
complete remedy without the writ of prohibition; they 
could have made a defence before the mayor and council, 
and if the decision was adverse to them, could have re- 
moved it, by certiorari, to a higher court. The writ of 
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prohibition is never granted when there is any other rem- 
edy, and we think the court was right in refusing it. The 
judgment of the court below is therefore affirmed 


Rogers, administrator, vs. Rogers e¢ al. 





1. Where a bill in equity was filed, setting up title under a will, al- 
though it did not appear by any direct allegation that the paper 
exhibited as a copy of the will had ever been proved, this might 
perhaps have been inferred from the paper itself and from the fact 
that the defendant was acting as the administrator with the will 
annexed of the testator; and a demurrer to the bill for want of 

equity was properly overruled on that ground. 

(a) The overruling of a demurrer, even if wrong, is no ground fora 
new trial before a jury. 

2. A testator left a will containing the following item: ‘‘To the chil- 
dren of my son, George, I will and bequeath the south half of lot of 
land No. 80 on the east side of Flat creek, being the other half of 
the same lot given to William and Cinthia, and also the south half 
of lot of land No. 65; also all the land contained in eighty-one, west 
side of the old run of Flat creek.’’ 

It appeared that he never owned during his lifetime lot number 81, 
or any part of it, and also that, atthe time of making his will, the 
old run or original bed of the creek did not extend to lot 81, but 
ran through the entire limit of lot 79: 

Held, that the court could apply the will to the subject of the devise 
that was really intended by the testator, and there was no error in 
admitting testimony for that purpose. The maxim, falsa demons- 
tratio non nocet, applies to such a case. 

(a) As soon as there is an adequate and sufficient definition, with con- 
venient certainty, of what is intended to pass by the particular in- 
strument, a subsequent erroneous addition will not vitiate it . 

3. Where it was sought by bill to assert a title under a will, the will 
was not admissible for that purpose, without showing that it had 
been admitted to probate and record; and where what purported 
to be the original will was offered in evidence for the sole purpose 
of showing that certain words had been erased and other words 
substituted therefor after the death of the testator, and such will 
had no entry of probate or record thereon, it was not admissible 
for any other purpose than that for which it was offered; and the 
complainants could not maintain their bill without showing the 

probate of the will under which they claimed. 


April 7. 1887. 
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Wills. Demurrer. New Trial. Evidence. Title. Writ- 
ten Instruments. Before Judge Esrzs. Hall Superior 
Court. August Term, 1886. 


To thé report contained in the decision, it is necessary 
to add’ that the following were among the grounds of the 
motion for a new trial : 

(1) Because the court erred in overruling defendant’s 
demurrer to the bill. 

(2) Because the court admitted testimony as to the say- 
ings of the testator concerning what he had given to the 
complainants by his will_—The objection was, that this was 
proving by parol the contents of a written instrument, and 
that it was irrelevant. It was admitted for the sole pur- 
pose of enabling the jury to determine whether or not it 
was the intention of the testator to give complainants the 
western part of the property in dispute. Geo. J. Rogers 
testified that his father, the testator, after making the will 
and about eight or ten days before his death, said that he 
had willed‘to Geo. J’s children the south half of lot num- 
ber 65'and half of that part of lot 30 lying on the west 
side of Flat‘creek, and also that part of lot 79 included in 
the “ Home place,” on the west side of the old run of Flat 
creek. 

(3) Because the court admitted testimony as to whether 
the testator ever owned land lot 81, and as to the land 
contained in lot 79.—This was objected to on the ground 
of irrelevancy. 

(4) Because the court admitted a written paper alleged 
to be the will of Jacob Rogers.—The objection was that 
the paper was not a certified copy of any will which had 
been probated and admitted to record. 


W. L. Marter; M. L. Smrru, for plaintiff in error. 


Cuiaup Estes, for defendants. 
v 78-44 
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Hat, Justice. 


Jacob Rogers died many years ago, leaving a paper pur- 
porting to be his last will and testament. To his wife was 
bequeathed a life estate in most of his property. She died 
recently. The questions in this case arise principally 
upon the 6th item of the will, which is as follows: 

“To the children of my son, George, I will and bequeath the south 
half of lot of land No. 80, on the east side of Flat creek, being the 
other half of the same lot given to William and Cintha, and also the 
south half of lot of land No. 65; also, all the land contained in 
eighty-one, west side of the old run of Flat creek.”’ 

That portion of lot 79 lying on the west side of the old 
run of Flat creek, was offered for sale by the administra- 
tor with the will annexed of Jacob Rogers. The children 
of George Rogers, who were the devisees named in the 
will, thereupon filed their bill, claiming that that was a 
lot bequeathed to them, incorrectly described as number 
eighty-one, lying on the west side of the old run of Flat 
creek. To this bill the administrator demurred on two 
grounds: (1) that there was no equity in it; and (2) that 
the remedy at law was plain, adequate and complete. 
This demurrer was overruled. The parties went to trial 
without having answered the bill, and on the trial, there 
was a verdict finding for the complainants in the bill the 
portion of lot No. 79 lying west of the old run of Flat 
creek, as the subject of the devise that the testator had 
made to them. 

It appeared from the evidence (indeed, there was no 
contradiction on that point) that the testator never in his 
lifetime owned lot 81, nor any part of it. It also appeared 
that at the time of making his will, the old run (that is, 
the original bed of the creek) did not extend to lot 81, but 
ran through the entire length of lot 79. 

1. We will first consider this demurrer. It did not ap- 
pear by any direct allegation in the bill that the paper 
exhibited to it as a copy of the last will and testament of 
Jacob Rogers had ever been proved. This might perhaps 
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have been inferred from the paper itself, and from the 
fact that the defendant was acting as the administrator 
with the will annexed of Jacob Rogers. We think, there- 
fore, that the demurrer was properly overruled on that 
ground. But even if there had been error in this, the de- 
fendant cannot avail himself of it in this court, for the 
reason that he took no exception to the judgment over- 
ruling the demurrer, except as set forth in the first ground 
of the motion for new trial, viz: That the court erred in 
not sustaining the demurrer. “The overruling of the de- 
murrer, even if wrong, is no ground for a new trial. If 
the cause of demurrer be such that the demurrer should 
have been sustained, instead of overruled, that cause may be 
such as to be availed of in a motion to arrest the judg- 
ment. Ifit cannot be made use of to arrest the judgment, 
it cannot be made use of at all. It certainly cannot be 
made use of to get another jury trial.” Griffin vs. the 
Justices of the Inferior Court, 17 Ga. 97. We there- 
fore hold that the defendant takes nothing by this assign- 
ment of error. 

2. The next ground of the motion relates to the power 
of the court to apply the will to the subject of the devise 
that was really intended by the testator. Counsel treated 
this bill as an attempt to reform the will by correcting a 
mistake in it. But such is not our view of its purport and 
object. It is governed by the well-known maxim, falsa 
demonstratio non nocet: mere false description does not 
make an instrument inoperative. Various instances are 
given by the books of the application of this rule to all 
instruments, wills as well as deeds and others, together 
with its limitations, The real meaning of the rule is, that 
it applies to a mere erroneous description of the person 
or thing in a written instrument. ‘And the rule respect- 
ing it may be thus stated and qualified,” says Mr. Broom 
in his Legal Maxims, p. 629. “As soon as there is an ad- 
equate and sufficient definition, with convenient certainty, 
of what is intended to pass by the particular instrument, 
a subsequent erroneous addition will not vitiate it.” 
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Now was this land described by its location without the 
addition of the number eighty-one? We think so, espe- 
cially when resort is had to the circumstances surrounding 
the testator at the time of his death. It was the testator’s 
land; it was located on the west side of the old run of Flat 
creek. ‘“Highty-one” was mere surplusage ; it would have 
been sufficiently described without it. He could not have 
intended lot eighty-one, as he never owned it, never 
claimed title to it, and it was in the possession of other 
parties; and unless this land was designed for these de- 
visees, it could not pass; they could take nothing under 
that particular devise, nothing further than their interest 
in the other lands mentioned in the devise. This addi- 
tional bequest would have taken no effect. “I agree,” ob- 
serves Patteson, J., in a leading case, Thomas vs. Thomas, 
6 Term Reports, 667, “to the doctrine that falsa demon- 
stratio non nocet ; but that is only where the words of the 
devise, exclusive of that falsa demonstratio, are sufficient 
of themselves to describe the property intended to be de- 
vised ; reference being had, if necessary, to the situation 
of the premises, to the names by which they have been 
known, or to other circumstances properly pointing to the 
meaning of the description in the will. . . . . The 
foregoing observations are; in the main, applicable not 
only to wills, but to other instruments; so that the char- 
acteristic of cases strictly within the above rule is this, 
that the description, so far as it is false, applies to no sub- 
ject, and so far as it is true, it applies to one subject only; 
and the court, in these cases, rejects no words but those 
which are shown to have no application to any subject.” 
Broom’s Legal Maxims, 632, 6338. 

Again, in other cases this doctrine is laid down (Jd, 
631, 632): “If the thing released or devised has substance 
and certainty enough, the untrue description is of no avail. 
In the case of Selwood vs. Mildmay (3 Vesey, jr. 306), 
the testator devised to his wife part of his stock in the 4 
per cent. annuities of the Bank of England, and it was 
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shown by parol evidence that, at the time he made his 
will, he had no stock in the 4 per cent. annuities, but that 
he had had some, which he had sold out, and of which he 
had invested the produce in long annuities ; it was held in 
this case that the bequest was, in substance, a bequest of 
stock, using the words as a denomination, not as the iden- 
tical corpus of the stock ; and as none could be found to 
answer the description but the long annuities, it was de- 
cided that such stock should pass rather than the will be 
altogether inoperative.” 

Again, in another case, “A testatrix, by her will, be- 
queathed several legacies to different individuals of 3 per 
cent. consols standing in her name in the Bank of England; 
but at the date of her will, as well as at her death, she 
possessed no such stock, nor stock of any kind whatever. 
It was held that the ambiguity in this case being latent, 
evidence was admissible to show how the mistake of the 
testatrix arose, and to discover her intention. . . . On 
the same principle, in the case of a lease of a portion of a 
park, described as being in the occupation of S., and lying 
within certain specified abuttals, with all houses, etc. 
belonging thereto, and which are now in the occupation of 
S., it was held that a house situated within the abuttals 
but not in the occupation of S. would pass.” 

Instances of this kind may be multiplied to a very 
great extent, and there are quite a number on the brief of 
counsel in this case. In addition to this, the code provides 
in express terms, §2457, that “when called upon to con- 
strue a will, the court may hear parol evidence of the cir- 
cumstances surrounding the testator at the time of its ex- 
ecution ; so the court may hear parol evidence to explain 
all ambiguities, both latent and patent.” See also §3801. 

We therefore think there was no error in the charge and 
ruling of the court upon this question. 

3. But there is another question in this case upon which 
we shall be compelled to reverse this judgment. There 
was no will offered in evidence that had been admitted to 
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probate and record. The original will was offered for the 
single purpose of showing that, after the death of the 
testator, the words seventy-nine contained in the 6th item 
had been erased from the body of the will, and the words 
eighty-one substituted therefor. This paper came out of 
the ordinary’s office, but was not proved, and had no entry 
of record or probate thereon, and it was not admissible for 
any other purpose than that for which it was offered. The 
complainants had no right to maintain their bill without 
showing probate of the will under which they claimed. 
This was not done; and the objection on that ground was 
fatal to their claim, and should have been sustained. There 
was error in overruling this objection and allowing the 
case to proceed without this proof. It may be that the 
original will was proved. It is true that it came out of the 
hands of the ordinary, and it was shown that it went into 
the hands of the ordinary at the death of the testator; 
but that does not sufficiently identify the probate and re- 
cord of the original will offered and received in evidence. 
Upon this ground, therefore, we shall have to order this 
judgment reversed. 


Tue CENTRAL RAILROAD AND BANKING CoMPANY vs. SMITH.* 


1. The omission of specific acts of diligence prescribed by statute or 
by a valid municipal ordinance, is negligence per se, and the court 
may so instruct the jury. 

. An ordinance limiting the rate of speed in passing over crossings 
to ten miles an hour, does not imply that this rate is not to be ex- 
ceeded between crossings. 

. As matter of fact, to walk along the middle of a railroad track be- 
tween crossings when it is dark, and without knowing and re- 
membering whether a train is due or not, and without looking out 
in both directions for trains that may be due, and without listen- 
ing attentively and anxiously for the roar and rattle of machin- 
ery as well as for the sound of bell or whistle, is gross negligence. 

4. A person, while grossly negligent himself, has no legal right to 


*BLANDFORD, J., did not preside in this case, on account of providential cause. 
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count on due diligence by others, but is bound to anticipate that 
others, like he has done, may fail in diligence, and must guard, 
not only against negligence on their part which he might discover 
in time to avoid the consequences, but also against the ordinary 


danger of there being negligence which he might not discover 
until too late. 


March 26, 1887. 


Railroads. Damages. Negligence. Charge of Court. 
Before Judge Ricnarp H. Otark. Olayton Superior Court. 
September Term, 1886. 


Smith brought his action against the Central Railroad 
to recover damages for a personal injury. On the trial, 
the evidence for the plaintiff showed, in brief, as follows: 
On the morning of February 7, 1885, about five o’clock 
and before daylight, Smith entered Jonesboro, got on the 
track at a public crossing and started down its center, 
going to a house about 200 yards distant. When he had 
gone about sixty-five or seventy yards, the defendant’s 
passenger train came down the track. He did not hear 
or see it until it was almost upon him and it was too late 
to get out of its way, and it ran over him and cut off his 
leg. No bell was rung or whistle blown as the train ap- 
proached the crossing, nor was the speed reduced. It was 
running at a rate variously estimated at from thirty to 
forty-five miles an hour. People frequently walked on 
the track at that point. The wagon road runs parallel to 
the track and on the opposite side from the house to which 
plaintiff was going, but there was a gully between the 
track and the road. On the side of the track next to 
plaintiff’s destination there was a passway leading along 
the right of way. An ordinance of the town of Jonesboro 
provides that engines and cars of railroad companies shall 
not be run over crossings, where streets or alleys of the 
town cross the track, at a rate of speed greater than ten 
miles per hour. 

The evidence for the defendant was, in brief, as follows: 
The engine and cars were being run at about ten or 
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twelve miles an hour. The train did not stop at Jones- 
boro. A signal was blown some distance before reaching 
the depot. The bell was ringing. At the point where 
the plaintiff was injured, there is a cut and a curve in the 
road, and a man on the track could be seen only a short 
distance ahead, so that after passing the crossing and giv- 
ing the engine more speed, it would be impossible to stop 
before striking the man when discovered. None of the 
railroad’s employés knew of the injury, though they were 
on the lookout. There was testimony as to the extent of 
the injury, loss of capacity to labor, etc. 

The jury found for the plaintiff $4,800. The defendant 
moved for a new trial on the following, among other 
grounds : 

(1), (2) Because the verdict was contrary to law and 
evidence, and was excessive. 

(8) Because the court charged as follows: “If you 
should believe from the evidence that the injury occurred 
within the town of Jonesboro, and that there is an ordi- 
nance of the town that prevents trains from running through 
the town at a greater rate of speed than ten miles per 
hour, and that the train was running, when the injury 
happened, at a greater speed than ten miles per hour, that 
was an act of negligence.” 

(4+) Because the court charged that if the jury believed 
from the evidence that the traia was being run where 
there were crossings, without tolling the bell as long as 
necessary and checking and continuing to check its speed, 
that would be negligence. 

(5) Because the court admitted in evidence the ordi- 
nance of Jonesboro above referred to. 

(6) Because the court charged as follows: “Although 
defendant’s agents and employés may have. disregarded 
the law in running the cars, and may have disregarded the 
ordinances of the town of Jonesboro in running the train, 
yet if a reasonably prudent man, situated as plaintiff was, 
could, by the exercise of ordinary diligence, haye avoided: 
the injury, then he cannot recover.” 
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The motion was overruled, and the defendant excepted. 


A. R. Lawton; Jonn D. Stewart; W. L. Warrerson, 
Joun I. Haut, for plaintiff in error. 


Spence & Stewart; C. W. Hopnert; R. T. Dorsey, 
for defendant. 


BLEecKLEY, Chief Justice. 


Smith recovered against the Central Railroad Company 
heavy damages for a personal injury. The railroad com- 
pany made a motion for a new trial, and it was overruled. 
One of the grounds of the motion was, that the judge in- 
structed the jury that if there was a failure to check the 
speed of the train and ring the bell at a crossing within 
the limits of the town of Jonesboro, it was negligence ; 
also that a failure to observe an ordinance of the town as 
to the rate of speed, if they found there was such an ordi- 
nance (which question he referred to the jury), would be 
negligence. He charged them touching that ordinance as 
if it applied to the whole town; whereas, in looking to the 
record, we find that the ordinance applies only to the 
crossings Within the town. It was not an ordinance lim- 
iting the rate of speed in running all the way from one 
corporation line to the other, but simply limiting the rate 
of speed to not exceeding ten miles an hour on the cross- 
ings. 

1. The omission of specific acts of diligence prescribed 
by statute, or by a valid municipal ordinance, is negligence 
per se; and’ the court may so instruct the jury. While 
negligence is always a question of fact when the law is 
silent touching the. specific act done or left undone, yet 
where a statute expressly enjoins an act, the act is then 
within all degrees of diligence, even the very iowest, and 
its omission is negligence as matter of law. Whether the 
prescribed: act was done or not in the given case, is of 
course by its very nature a question of fact, but whether 
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it should or should not have been done, the statute settles 
by prescribing it as a duty. 65th Ga. 120; Code, §§708, 
710. 

2. The next point we rule is, that an ordinance limiting 
the rate of speed in passing over crossings to ten miles an 
hour, does not imply that this rate is not to be exceeded 
between crossings. The injury occurred between cross- 
ings, some sixty-five yards from the nearest ; and the ordi- 
nance did not apply to that point; yet the judge instructed 
the jury that if, at the time the injury occurred, the rate 
of speed was more than ten miles an hour, that would be 
negligence, provided there was an ordinance in evidence 
(as there was) applicable to the town of Jonesboro. This 
instruction was erroneous because the ordinance did not 
apply to the place of the injury, the same not being a 
crossing. 

3. The circumstances of the injury were very striking, 
and somewhat peculiar, considering that there was a re- 
covery. Smith, shortly before day while it was still dark, 
got on the railroad track in Jonesboro at a crossing, and 
turned down the track, using it for a walk, and had gone 
only about sixty or sixty-five yards when the train, running 
at high speed, struck him, threw him off of the track, crushed 
his leg and injured him seriously. The evidence asto the 
negligence of the railroad company was somewhat con- 
flicting, but there was an admitted failure to ring the bell 
when approaching and passing over the crossing; Smith, 
however, was not on the crossing, nor on that side of it 
which the engine was upon in approaching it; he was on 
the farther side of the crossing. The train was probably 
running at a much higher speed than it ought to have run 
so near toa crossing. There was some evidence tending 
to show that the speed was low; but grant thatit was high, 
too high, and that there was very great negligence on the 
part of the railroad company, yet it is manifest that Smith 
was out of his place at the time he was injured. Grant 
that the track was often used by persons to walk along it; 
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that there was no objection to such use; that Smith was 
there by implied or tacit license; he was there under cir- 
cumstances that required him to have all his senses on the 
alert for trains, and to get out of the way when any of them 
approached. It would be flagrantly unreasonable and im- 
probable to presume that he or any one else had the shadow 
of a right to use the track, especially at such an hour, on 
any other condition. The train was on its regular schedule . 
time. He quietly walked along upon the track as if it be- 
longed to him; the train struck him, knocked him down 
and broke his leg, those on the engine not seeing him or 
being aware of his presence. It was at least as much his 
business to look for the engine as it was the engineer’s 
business to look for him. The engine was a much larger 
object than he was; it carried a headlight and could have 
been seen as far ashe could. It was not possible for the 
engineer to have discovered him on the track sooner than 
he could have seen the headlight. The presence of the 
engine was more to be expected by him than his presence 
was to be expected by the engineer. He had much less rea- 
son to be surprised than the engineer had. As a matter of 
fact, to walk along the middle of a railroad track between 
crossings when it is dark, and without knowing and remem- 
bering whether a train is due or not, and without looking 
out in both directions for trains that may be due, and with- 
out listening attentively and anxiously for the roar and rat- 
tle of machinery as well as for the sound of bell or whistle, 
is gross negligence. 

4, There is very frequently a mistake made in not con- 
sidering our duties to the absent. Corporations are neces- 
sarily absent. They cannot be present otherwise than by 
a fiction. They are blind and deaf, and have no hands; 
and they are constrained to transact their business and con- 
duct their operations by means of servants and agents. 
They are entitled to no more protection than a natural 
person employing such instrumentalities ; but are entitled 
to as much. If there is any difference upon principle, a 
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fair mind would be disposed to be rather more indulgent 
towards them, and to treat them like an infirm natural 
person, who, by reason of having deficient physical pow- 
ers of his own, had to employ servants and agents neces- 
sarily. But the law places all persons, natural and arti- 
ficial, simply upon equal terms as to the shortcomings of 
theiremployés. Everybody knows that servants and agents 
are prone to be less attentive to the business of employ- 
ers than men are to their own affairs. Has anybody a 
right, by an act of gross negligence on his own part, to 
put an employer to the risk of injuring him by the negli- 
gence of a careless servant? You send your servant to 
do something upon your premises; I have leave, express 
or implied, to be upon the same premises; by my negli- 
gence I get in the way of your servant; he proves to be 
negligent also, and I am injured; I bring an action, and 
maintain it, against you for the negligence of your ser- 
vant. If I am in myright place and in the use of proper 
care and diligence, you ought to answer for your servant 
the same as for yourself; but if I am out of place, and 
thereby put you to the hazard of your servant’s approach- 
ing me negligently and hurting me, it ought to be a strong 
case that would entitle me to recover against you—a very 
strong case. The case before us is very weak. 

A person, while grossly negligent himself, has no legal 
right to count on due diligence by others, but is bound 
to anticipate that others, like he has done, may fail in dil- 
igence, and must guard not only against negligence on 
their part, which he might discover in time to avoid the 
consequences, but also against the ordinary danger of there 
being negligence which he might not discover until too 
late. Smith shows by his own testimony that he did not 
discover his danger. If he had been on the crossing, or 
at any place he was by right entitled to be, he would have 
been’ warranted in assuming that the whole world would 
be diligent in respect to him and his safety, but as he was 
engaged in an act of gross negligence himself, he ought to 


MARCH TERM, 1887. 701 


French, Richards & Company vs. Robinson. 


have anticipated that somebody else might fail in diligence, 
and:that the consequences might come down upon him 
before he discovered the negligence. This view of the law 
of the case was not presented by the court in charging the 
jury, but, on the contrary, it seems to have been the opin- 
ion of the judge, and so announced in the charge, that un- 
less Smith could have avoided the consequences of the 
company’s negligence by the exercise or ordinary care 
(his duty to exercise that care beginning when he might 
or ought to have discovered the company’s negligence), 
he could still recover partial damages, under the rule of 
apportionment laid down in the code for cases of con- 
tributory negligence. The error of this position, under 
the facts of the present case, is that Smith was under ob- 
ligation, when grossly negligent himself, to anticipate neg- 
ligence as well as to discover it. He could not discover it 
until it had begun; he ought to have anticipated that it 
might begin, and that he might not find it out in time to 
shun the consequences. 

There are various grounds in the motion for new trial, 
various points made, but what we rule disposes of the case 
upon its real merits, and it is unnecessary to deal with 
every point. We reverse the judgment with the rulings 
which I have read from the bench in the notes prepared 
to be used as a syllabus to this opinion. The court erred 
in the charge, and the verdict was not warranted by the 
evidence. 

Judgment reversed. 


Frencu, Ricnarps & Company vs. Roprnson. 


A firm, through their attorneys in fact, sold a lot of land and gave a 
bond for titles. thereto, signed with their firm name. The pur- 
chaser having complied with the conditions of the bond, the ven- 
dors made and delivered to him a deed conveying the premises, 
also signed in their firm name. Under the sale of the lot, the 
purchaser went into possession, and after the making of the deed, 
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remained in possession for about thirteen years, when he applied 
for a deed signed by the individual members of the firm, instead 
of in the partnership name, and after some delay obtained an in- 
strument ratifying the former deed : 

Held, that the receipt of the proceeds of the sale, or any part of 
them, by the individual members of the firm was a ratification 
thereof and conferred upon the purchaser a good and valid title 
both at law and in equity; but after the express ratification was 
made, he acquired no right thereby to go against the original ven- 
dors for expenses incurred by reason of their delay in execut- 
ing it. 

(a) A purchaser, without an express stipulation to the contrary, 
must pay the cost of the conveyance. 


March 15, 1887. 


Partnership. Title. Vendor and Purchaser. Actions. 
Before Judge Richarp H. Cuarx. Fulton Superior Court. 
September Term, 1886. 


Reported in the decision. 


CaANDLER, THomson & CaNnDLER, for plaintiffs in error. 


Wa ter R. Brown, for defendant. 
Hat, Justice. 


Robinson purchased from French, Richards & Oo., 
through their attorneys in fact, John M. Olarke & Son, a 
lot in the city of Atlanta, and took from said French, 
Richards & Oo., in their firm name, on the 8th day of 
February, 1870, a joint bond for title to the same, to be 
conveyed by the said firm to him, the said Robinson, upon 
his compliance with the conditions therein mentioned ; 
and on the 18th of June, 1870, Robinson having complied 
with the conditions of the bond, French, Richards & Co., 
by their said attorneys, executed and delivered to him a 
deed, in their firm-name, conveying to him the premises. 
Upon the sale of the lot, Robinson immediately went into 
possession, and after it was executed, he remained in pos- 
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session under and by virtue of that conveyance. Ascer- 
taining, as he alleges, that the deed in the firm-name of 
the grantors was insufficient to convey the title of the in- 
dividual members of the firm, he applied, on the 30th of 
August, 1883, to his vendors for the execution of a deed. 
to the same premises, to be made both by the firm and in 
the individual name of each member composing the same. 
This application was made through E. Y. Clarke, surviving 
member of the late firm of John M. Clarke & Son, who 
wrote to French, Richards & Co. that the party objected 
to the deed given through the power of attorney from 
them to Clarke & Son, claiming that the individual names 
of the makers were necessary, under the law, and further 
stating that it was all right so far as the sale was con- 
cerned, and that there could be no harm in satisfying the 
wishes of the purchaser. For various reasons, this re- 
quest to have a deed executed by the individual mem- 
bers of the firm of French, Richards & Co. to Robinson, 
was not attended to until the 8th of November, 1884. At 
that date, the individual members of the firm of French, 
Richards & Co. signed an entry made by Robinson on the 
back of the deed, made in the name of the partnership, to 
the following effect: 7. ¢. that at the date of the execution 
thereof, Clarke & Son were the duly constituted attorneys 
and agents of the individual members of the firm, and 
were empowered by them to make the deed; and they 
thereby ratified and affirmed the instrument and sale, and 
signed the acknowledgment both as a firm and as individ- 
uals composing the firm. Between the date of the appli- 
cation made for the correction of the deed and its ratifi- 
cation, Robinson, by himself and his agents, made some 
three tripsfrom Atlanta to the city of Philadelphia for 
the purpose of procuring this ratification. After the rati- 
fication was thus procured, he brought suit by attachment 
against French, Richards & Co., returnable to the superior 
court of Fulton county, alleging therein that he had sus- 
tained damages by reason of their failure to make the 
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ratification at an earlier date; that his damages arose 
from his inability to'sell or mortgage the’ land deeded: by 
them’ as a firm to him; that he had lost the amount of 
his expenses, and! certain attorneys’ fees necessarily in- 
curred’ in*endeavoring to procure this ratification. 

On the trial; the defendants, French, Richards & Co. de- 
murred’to the declaration upon 'the ground that it'set forth 
no cause of action against them. The demurrer was over- 
ruled, and’ the jury, under the evidence admitted and the 
charge’of the court, found for the plaintiff $200; and in 
addition thereto, the’sum of $28 for interest, and $20'for 
attorneys’ fees: Whereupon the defendants made a motion 
for anew'trial; upon'the several grounds in said motion set 
forth, which:being'overruled, they brought the case to this 
court’; and ‘their bill of exceptions and writ of error make 
the only question necessary for our determination. 

We are’of opinion that the demurrer to the declaration 
waswell taken, and should have been sustained: The plain- 
tiff got the deed for'whieh ‘he bargained, and his complaint 
makes a case’ of mttual'mistake between: the parties, as 
to the sufficiency of thedeed of the firm to convey: the fee 
vested in each’of the partners as tenants in common’ to 
the lot'in ‘question: The purchaser went into possession 
and remained in’ the undisturbed and adverse possession 
of'the land for more than thirteen years before he made 
any attempt to have the alleged mistake corrected. There 
is evidence in the record showing that the money: paid for 
the land was turned over to the vendors and received by 
them: The receipt of the proceeds of the: sale, or any: 
part of them, by the individual members of the firm, was 
a ratification of thesame ; and this places it upon the same 
footing as if’ each of the partners, as tenants‘in common, 
had in ‘person taken: part inthe transaction; and the pur- 
chaser thus became entitled to assert his purchase against : 
each'and all of them. This conferred upon him a title to 
the: land, good and valid, both in law and equity: Sewell 
vs. Holland, 61 Ga. 608; But after the express ratifica- 
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tion was made, he acquired no right thereby to go against 
the original vendors for expenses incurred by reason of 
their delay in executing the same. It seems to be well 
settled by the common law that a purchaser, without an 
express stipulation to the contrary, must pay the cost of 
the conveyance. Winter vs. Jones, 10 Ga. 191 (8th h. 
n), 201; Baynes vs. Bernhard, 12 Ga.152. This dispenses 
with the consideration of other questions made. 

The judgment is reversed, and the cause remanded to 
the superior court, with directions to sustain the demurrer 
and dismiss the suit. 


THE Rome Rartroap CoMPANY vs. RANSOM. 


Under §4067 of the code, upon the hearing of a certiorari, wherever 
the case can be determined as a matter of law, the court must 
make a final disposition of it. Where it involves both law and 
facts, when there is no dispute as to the facts, the superior court 
may make a final disposition of the case, or may remand it to the 
court below for another trial. Where the facts are conflicting, 
the court canvot make a final decision in the case, but if he sus- 
tains the certiorari, he must order a rehearing in the court below. 


April 7, 1887. 


Certiorari. Practice in Superior Court. Before Judge 
Fam. Bartow Superior Court. July Term, 1886. 


Reported in the decision. 
Junius F. Huttyer; J. C. Branson, for plaintiff in error. 
J. A. Baxsr, by brief, for defendant. 

BLANDFORD, Justice. 


Ransom sued the Rome Railroad Company, in a justice’s 
court, to recover damage for the killing of a cow by the 


running of the defendant’s trains. On the trial of the 
v 7845 
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case, Ransom showed that his cow had been killed by an 
engine of this company running onits road. The railroad 
company showe? inat at the time the cow was killed, it 
was night, and was raining and foggy, and that on that ac- 
count it was impossible to see the cow until they got within 
twenty yards of it; that they used every possible effort to 
stop the train in time, but it was impossible to do so; and 
that they were guilty of no negligence. The jury returned a 
verdict of $30 for the plaintiff. The railroad company sued 
out a writ of certiorari to the superior court; and upon 
the hearing of the certiorari, it was insisted by the com- 
pany that the court should render a final judgment in the 
case; but the court sustained the certiorari and directed a 
new trial to be had in the justice’s court. This was ex- 
cepted to by the railroad company, and is the only ques- 
tion here. | 

To decide the question made, we have to construe sec- 
tion 4067 of the code, which is as follows: “Upon the 
hearing of a writ of certiorari, the superior court may 
order the same to be dismissed, or return the same to the 
court from which it came with instructions, and in all 
cases when the error complained of is an error of law, 
which must finally govern the case, and the court shall be 
satisfied there is no question of factinvolved, which makes 
it necessary to send the case back for a new hearing be- 
fore the tribunal below, it shall be the duty of the said 
judgeto make a final decision in said case without send- 
ing it back to the tribunal below.” 

We think that, under this section of the code, wherever 
the case can be determined as a matter of law, the court 
then must make a final disposition of the case. But where 
the case involves both law and facts, and there is no dis- 
pute as to the facts, then the superior court may make a 
final disposition of the case, or may, as was done in this 
case, remand the case to the court below for another trial. 
In all cases, however, in which the facts are conflicting 
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the court cannot make a final decision in the case, but if he 
sustains the certiorari, he must order a rehearing in the 
court below. This was a case where it was in the discre- 
tion of the court either to make a final disposition of the 
case, or to remand it for rehearing, and having remanded it, 
he committed no error; and therefore the judgment is af- 
firmed. 


Rogers vs. BENNETT. 


Where an action was brought in a justice’s court to recover personal 
property of more than $50 in value, in which bail was required, 
but the statutory requirement as to making out and serving the 
bail process was not complied with, and on motion upon the hear- 
ing, the action was dismissed on that ground : 

Held, that certiorari, and not appeal, to the superior court, was the 
‘proper method of reviewing this judgment. 


April 7, 1887. 


Certiorari. Appeal. Justices and Justice Courts. Be- 
fore Judge Brown. Cobb County. At Chambers, Oc- 
tober 9, 1886. 


Reported in the decision. 


F..A. Irwin, for plaintiff in error. 


J.J. Nortacutr; W. J. Wun, for defendant. 


HAt., Justice. 


This was an action in a justice’s court to recover pos: 
session of property in which bail was required. The jus- 
tice failed to comply with the statute as to making out and 
serving the bail process. A motion was made to dismiss 
the action upon this ground, when it came up for hearing 
before him, and that motion prevailed. The amount 
being more than $50, the party took an appeal from that 
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judgment to the superior court. The fact of this dismissal 
appearing on the inspection of the papers at the hearing 
of the appeal, the judge ordered the appeal to be dis- 
missed, holding that there was no case in court, after this 
judgment of dismissal was rendered, from which the ap- 
peal could be taken, and that there was no question of 
fact involved in the error which they sought to correct; 
in short, holding that certiorarz, and not an appeal, was 
the proper method for reaching that question. 

We think that that judgment was right, under section 
4067 of the code, and the act of the legislature from which 
that section is taken (Cobb’s Dig. 529), in which act the 
remedies applicable to errors of fact and of law are more 
distinctly pointed out than in the section of the code. A 
number of cases are cited under that section, but in addi- 
tion to them are the cases of Boroughs vs. White & Stone, 
69 Ga. 841; Small vs. Sparks & Son, ld. 745; Western 
and Atlantic Railroad vs. Dyar, 10 Id. 723; The Savan- 
nah, Grifin & N. Ala. R. R. vs. Holcombe, 72 Id. 206 ; 
Goss vs. Lord, Id.; Cruse vs. Southern Express Co. Id. 
184, all sustaining this distinction between questions of 
law and fact, and holding that in the former class of cases 
certiorari is the proper remedy to correct errors, and in 
the latter, appeal. 

There was no error in the disposition of this case in the 
court below, and the judgment is affirmed. 


SHIRLEY vs. RouNsAViILLE & BROTHER. 


Where a suit was brought in a justice’s court on a note given for 
guano, upon the face of which the defendant admitted that 
each of the sacks containing the guano was tagged and branded ; 
and where, in defence to the action, he pleaded, and introduced 
testimony to show, that the sacks were not tagged and branded; 
and where the justice rendered a judgment against him, the case 
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could not be carried directly to the superior court by certiorari, 
but there should first have been an appeal to a jury in the jus- 
tice’s court. 


April 7, 1887. 


Certiorart. Appeal. Justices and Justice Courts. Be- 
fore Judge Branuam. Floyd Superior Court. Septem- 
ber Term, 1885. 


Reported in the decision. 


Dean & Ewrne, by Harrison & Peepies, for plain- 
tiff in error. 


J. B. F. Lumpxin, by Dasney & Foucur’, for defend- . 
ants. 


Hat, Justice. 


In this case, we have just the converse of the question 
this day decided in the case of Rogers vs. Bennett. 

Shirley was sued on a note for $18, given for the pur- 
chase of “Zell’s A B Guano.” He pleaded to that action 
that the guano was not tagged and branded as required 
by the statute. Upon the face of this note, he admitted 
in writing that each of the sacks containing guano was 
tagged and branded, although he and another swore on the 
hearing that the guano was put up in phosphate sacks 
that had been used and that had the phosphate brand on 
them. The justice, it seems, did not credit the account 
the witnesses gave of this matter, and awarded judgment 
in favor of the plaintiffs. From that judgment, without an 
appeal to ajury in the justice’s court,the defendant sued out 
a writ of certiorari, and the court dismissed the certiorari 
upon the ground that it was premature—that there should 
have been an appeal to the jury in the justice’s court and a 
trial before the certiorari was brought. 

That was a correct judgment, as shown by the cases 
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cited in the foregoing case (Rogers vs. Bennett), and in 
the decision this day delivered in Rome R. BR. Co. vs. Ran- 
som. Ante, 705. 


Judgment affirmed. 


MARABLE vs. Mayer, Son & Company. 


Where a declaration in an action for damages alleged that the de- 
fendants had held an unsatisfied claim against the plaintiff which 
he had given them mortgages to secure; that they had foreclosed 
their mortgages and caused the mortgaged property to be levied 
on; that they refused to grant further indulgence and thereby in- 
jured his business; and that the property had been sold; this was 
not a sufficient allegation, either of want of probable cause for the 
proceeding on the part of the defendants, or that the suit on which 
the action was founded had terminated ih favor of the plaintiff in 
the present case ; and for the want of these allegations, the declara- 
tion was demurrable. 

(a) Malice may be inferred from the total want of probable cause; 

’ but a total wantof probable cause cannot be inferred from the ex- 
istence of the most express malice. 

(b) Where a mortgage contained no stipulation for the granting of 
indulgence, and there was no allegation that it was left out in 
consequence of oversight, accident, mistake or fraud, or that there 
was any contemporaneous writing setting forth any agreement for 
indulgence, an allegation that the mortgage violated an agreement 
for indulgence entered into when the mortgage was executed, and 
in consideration of which it was executed, was not sufficient to 
maintain the action. 


April 12, 1887. 


Actions. Malicious Prosecution. Malicious Suit. Plead- 
ings. Mortgages. Contracts. Before Judge Branuam. 


Floyd Superior Court. September Adjourned Term; 
1886. 


On March 16, 1886, Marable brought his action for 
damages against Mayer, Son & Company, alleging, in brief, 
as follows: The defendants held a mortgage against him, 
dated January 12,1885. At that time, he had received 
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no goods from them and owed them nothing; but the mort- 
gage and four notes, which it was given to secure, were to 
cover a prospective debt for purchases to be made. The 
plaintiff ordered, among other things, certain whiskey and 
brandy, which were to be pure and genuine; but instead, 
defendants sent him impure and adulterated articles, for 
which he was overcharged, and which injured his sales as 
asaloon-keeper. He was afraid to return these goods lest 
he might displease the defendants and give them some 
shadow of excuse for pressing him in the dull season of 
the year. Afterwards Mayer desired the plaintiff to con- 
solidate several small notes, some not due, into one, and 
for this purpose plaintiff met him at his lawyer’s office, 
where no one else was present, and was thus overawed 
and forced to sign a second mortgage, fearing that he 
might be pressed on the first if he refused. He was in- 
duced to sign by an assurance of indulgence on his debt, 
which was made fraudulently and with a deceitful pur- 
pose; and when defendants had obtained the second mort- 
gage, they proceeded to foreclose both and caused levies 
to be made on plaintiff’s stock of goods, which, with fur- 
niture and fixtures, were worth $3,000. Complainant en- 
deavored to settle with defendants, knowing that if he 
could obtain time until fall, he could pay off the indebted- 
ness: He made several efforts to do so, and offered for 
them to take so much of the goods as would pay their 
claim, but this was refused. After the sheriff took pos- 
session of the property, there were several other claims 
against him seeking to be satisfied out of the stock of 
goods, and an order had been granted by the ordinary to 
the sheriff to sell the goods on ten days’ notice, but the 
defendants were so persistent in endeavoring to have the 
order revoked that the ordinary revoked it. Afterwards 
the goods were sold under an order of the judge of the 
superior court, but it was after much delay, during which 
storage charges had accumulated and the goods had de- 
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teriorated in value from improper storage. All of these 
acts were done maliciously and from ill-will and to em- 
barrass the plaintiff and destroy his business, and not with 
a bona fide purpose of collecting their claim on the part 
of defendants. The property was brought to sale at a 
dull season and sacrificed. 

The suit was dismissed on demurrer, and exception was 
taken. 


Henry Watkes, by brief, for plaintiff in error. 


Wricut, Mevernarpt & Wriaut, for defendants. 


Hatt, Justice. 


In Wilcox vs. McKenzie, 75 Ga. 73, we held that an ac- 
tion to recover damages for suing out and levying an at- 
tachment, and for instituting proceedings to obtain and 
serving summons of garnishment, could not be maintained, 
without alleging and providing malice and want of proba- 
ble cause, and in the absence of such proof, a nonsuit was 
properly awarded ; and that actions for criminal prosecu- 
tion and civil suits require substantially the same allega- 
tions and proof. The declaration in this case failed to al- 
lege either a want of probable cause or that the suit on 
which the action was founded had terminated in favor of 
the plaintiff. For want of such allegation, it was demur- 
rable, because it set out no cause of action; and the court 
committed no error in sustaining the defendant’s demurrer 
thereto and dismissing the suit. Oode, §2982. It is es- 
sential to allege circumstances sufficient to satisfy a rea- 
sonable man that the plaintiff in the original suit had 
no ground for proceeding but his desire to injure the plain- 
tiff in this action. The declaration shows that the defend- 
ants, who were plaintiffs in the original suit, held an un- 
satisfied claim against the plaintiff in this suit, which he 
had given them mortgages to secure; that they had fore- 
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closed their mortgages and caused the property so mort- 
gaged to be levied on; that they refused to grant further 
indulgence, and thereby injured his business. There is no 
allegation that that suit was at an end, otherwise than such 
as may be inferred from the statement that the property had 
been sold, and if that is to be deemed a termination of the 
suit, then it ended unfavorably to the plaintiff; nor is there 
any averment that the plaintiff had suffered other dam- 
age than was likely to ensue from the execution of the 
process against his property and the sale of the same un- 
der the levy at the time such sale was made. That these 
allegations as made are, without more, insufficient to 
maintain the action, see code, §2983. 

Malice may be inferred from the total want of probable 
cause; but e converso, a total want of probable cause can- 
not beinferred from the existence of the most express 
malice. The original suit must be ended favorably to the 
plaintiff before the right of action accrues. Code, §§2987, 
2989, and citations under each; Cook vs. Walker, 30 Ga. 
519; Ventress vs. Rosser, 73 Ga. 535 (h. n. 3), 540, 541. 

If it be insisted that the breach of the agreement al- 
leged to have been entered into by the parties when the 
second mortgage was executed (viz. to give indulgence to 
the plaintiff, and in consideration of the indulgence, that 
the-mortgage was in fact executed,) will maintain this ac- 
tion, then it is sufficient to reply that the mortgage con- 
tains no such stipulation; and there is no allegation that 
it was left out of the conveyance in consequence of over- 
sight, accident, mistake or fraud. Parol evidence would 
not be admissible to supply the omission of such a condi- 
tion, except upon one of the foregoing grounds. Without 
more, it would seem that a resort to such evidence would 
be indispensable in order to show this state of facts, un- 
less some contemporaneous writing setting forth the agree- 
ment should be alleged ; but as there is no direct averment 
of these facts, or any other from which they can be legiti. 
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mately inferred, the declaration is in this respect fatally 
defective. 
Judgment affirmed. 


Tue GEORGIA RAILROAD AND BANKING CoMPANY vs. WILHOIT. 


Whenever property is injured by the running of the locomotives, 
cars or other machinery of a railroad company, a presumption of 
negligence arises against the company, but this presumption may 
be rebutted by showing that, at the time the injury occurred, its 
agents were exercising all ordinary and reasonable care and dili- 
gence. Where there was noconflict in the evidence, and it. showed 
that a railroad train killed a mule; that the night wasa clear, star- 
lit night, but at the place where the casualty occurred the track 
was enveloped by a smoke or fog, so that the engineer and fire- 
man, who were on the lookout, were unable, in consequence there- 
of, to discover the mule on the track until they were within fifty or 
sixty yards of it, when it was impossible to have stopped the train 
so as to avoid killing the mule; and that the whistle was blown: 
the presumption was rebutted, and a verdict finding damages 
againt the company on account of the killing of the mule, was 
contrary to the evidence and without evidence to support it. 


March 31, 1887. 











Railroads. Damages. Negligence. Verdict. Pre- 
sumptions. Before Judge Roney. Warren Superior 
Court. October Adjourned Term, 1855. 











Reported in the decision. 
J. B. Cummine; M. P. Reese, for plaintiff in error. 


JAMES WHITEHEAD, for defendant. 


BLANDFORD, Justice. 





Wilhoit brought his action against the railroad compa- 
ny for killing a mule, which he alleged belonged to him. He 
obtained a verdict, and the railroad company moved for a 
new trial on the ground that the verdict was contrary to 
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evidence and without evidence to support it. A new trial 
was refused ; and this is excepted to, and is the only error 
assigned here. 

Under the statutes of this State, whenever property be- 
longing to any one is injured by the running of the loco- 
motives, cars or other machinery of a railroad company, 
the presumption is against the railroad company; that is, 
when the plaintiff shows that he lost his property in this 
manner, a presumption arises that it was in consequence 
of the carelessness or negligence of the railroad company 
or its agents; but this presumption the railroad company 
may rebut by showing that, at the time the injury occured, 
they were in the use of all ordinary and reasonable care and 
diligence in the management of their trains or other ma- 
chinery. The evidence in this case is not conflicting. It 
showed that at night, a train of this company, running on 
their railroad from Macon to Augusta, killed a certain 
mule belonging to Wilhoit; that the night was a clear, 
starlight night, but that at the place where this injury occur- 
red, the track of the railroad company was enveloped by a 
smoke or fog, so that the engineer and fireman, who were 
on the lookout, were unable, in consequence of the smoke 
and fog, to discover this mule on the track before they got 
within fifty or sixty yards of the mule, and then it was 
impossible to have stopped the train so as to avoid killing 
the mule; indeed, it was shown by a witness for the plain- 
tiff himself that this train could not have been stopped, 
going at the speed it was then and going down grade, 
within less than 200 or 250 yards. They blew the whis- 
tle,—one of them says he blew the alarm whistle, another, 
the whistle such as they blew at crossings—the whistle to 
keep things off the track. This is all the evidence there 
is in the case. Those two witnesses for the railroad com- 
pany were the only witnesses who saw the accident and 
knew the circumstances attendant upon it; and there is 
not the slightest circumstance in the record to cast suspi- 
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cion on their testimony. There was no reason, so far as 
appears from the record, why this evidence should not 
have been believed by the jury; from aught that appears, 
it was entitled to full eredit. It was wholly uncontradicted. 
And from this testimony, we are satisfied that the com- 
pany relieved itself from the presumption that was against 
it; that under the facts and circumstances, they did all 
that could have been done to prevent the accident, using 
all ordinary and reasonable care and diligence. We think 
that the court ought to have granted a new trial, upon the 
ground that the verdict was contrary to evidence and 
without evidence to support it. 
Judgment reversed. 


= 


Harrison e¢ al. vs. Tae Corron States Lire INSURANCE 
ComMPANY et al.* 


The voluntary bond tendered by defendants, after the hearing of the 
application for injunction and receiver and before the decision of 
the chancellor was rendered, was not properly a part of the case 
as cause shown against said application, and was not an adequate 
substitute for injunction and receiver. 


January 14, 1887. 


Insurance. Corporations. Injunction and Receiver. 
Bonds. Practice in the Supreme Court. Before Judge 
Smimons. Bibb Superior Court. October Term, 1886. 


On the 16th day of June, 1886, plaintiffs in error, for 
themselves and all others having an interest as policy- 
holders or as creditors of the Cotton States Life Insurance 
Company, and who might become complainants, presented 
their bill to the chancellor, praying for an injunction, the 
appointment of a receiver, and for general relief. They 
state that they are policy-holders of that company; that 


*This case was argued at the last term, and the decision reserved. 
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in consideration of the payment of the premiums required 
in their respective policies, the company agreed and con- 
tracted to pay to the beneficiaries named therein the full 
amount of said policies, less the indebtedness of the in- 
sured to the company, within sixty days after proof of the 
death of the insured, or at a date therein mentioned, should 
the insured be then in life; that the company, by its 
agents, procured insurance by representing that no de- 
duction from the amount of its policies would be made, 
except the balance of the then current year’s premium, if 
any should be due, and all notes or credits for premiums 
thereon, and no interest on said notes or credits for pre- 
miums would be so deducted; that by the payment of 
only a part of a premium (about one-half) insurance 
would be greatly cheapened, because no interest on credits 
for premiums would be charged; that the company has 
repudiated its contracts so made, and now claims the right 
to charge interest on all credits for premiums; that if 
such claim be allowed and interest be charged on each an- 
nual credit for premiums, the insured would become 
largely indebted to the company above the amount of his 
policy, before the time fixed for its payment and before 
his death, calculated according to the ordinary tables of 
life expectancy; that all such policies would become 
burdens instead of benefactions; that the co-defendants, 
who are controlling and managing the affairs of the com- 
pany, have colluded and confederated to discredit the 
company, to depreciate the value of its policies, to buy 
all of them at a price greatly less than their real value, 
and then to divide among themselves the assets of the 
company ; that their scheme is fraudulent, and in pur- 
suance thereof they have asserted and made known to 
policy-holders the unjust and illegal claim to interest on 
all credits for premiums, have withdrawn their agents 
and have discontinued the business of insurance ; that for 
more than a year they have failed and refused to make the 
















718 





SUPREME COURT OF GEORGIA. 


Harrison et al. vs. The Cotton States Life Insurance Company et al. 


reports to the governor and comptroller-general of the 
State, which are required of all insurance companies by 
the laws of this State; that in the reports previously 
made, their statements were deceptive, did not indicate 
the true condition of the company, and were so arranged 
as to deceive and mislead; and that in furtherance of 
their fraudulent scheme to so discredit the company as to 
enable them to buy its liabilities at nominal prices and 
then divide its assets among themselves, the president of 
the company and his confederates are seeking to withdraw 
certain bonds deposited with the comptroller-general for 
the security of policy-holders, as a condition precedent, 
under its charter, to the right of the company to begin the 
business of life insurance, and to substitute therefor other 
securities of less and of fluctuating value. Complainants 
charge, on information and belief, that the company is 
insolvent, and say that if its president and his confederates 
be allowed to continue in the management of its affairs, 
its assets will be disposed of and placed beyond the reach 
of creditors long before many of its outstanding policies 
have matured. Discovery was waived, except as to mat- 
ters especially inquired about, to-wit: 
1. What policies of insurance were issued in 1885 and 
1886 ? 

2..How long has the president of the company been in 
office, how much stock did he subscribe for and how much 
cash has he paid on account of his subscription 

3. How many policies of the company have been bought 
within the past three years by either of the defendants ? 
How much in premiums had been paid on each policy so 
bought, and what was paid therefor? — 

4. What policies are outstanding? What is the amount 
and value of each? 

5. Who are stockholders in the company? Who were 
subscribers to its stock, and how much has each sub- 
scriber paid on his subscription ? 
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6. Are any of the officers or stockholders of the com- 
pany indebted to it? If so, how much and for what? 
How much money has each stockholder and officer re- 
ceived from the company within the last three years, and 
for what ? 

7. What are the assets of the company? In what do 
they consist? Where located, and in whose possession 
are they ? 

On this bill,’the chancellor granted an order requiring 
defendants to show cause why the prayers of complainants 
should not be granted. 

On the 17th of June, 1886, complainants amended their 
bill and alleged that the company, by failing to make re- 
ports to the governor and the comptroller-general in the 
year, 1885 and 1886, as required by section 2843 of the 
code of Georgia, forfeited its rights to transact any busi- 
ness of insurance; that notwithstanding its forfeiture of 
all right to transact any business of insurance, and with- 
out the license required by law for that purpose, defend- 
ants are receiving and disbursing the assets of the com- 
pany, collecting premiums and buying policies; that be- 
cause of said forfeiture, the company not having authority 
to carry on any other business, its assets become and are 
trust funds for the benefit of creditors and policy-holders ; 
and for the custody and distribution of said assets a re- 
ceiver should be appointed; that defendants are persist- 
ent in their efforts to withdraw certain of the bonds de- 
posited with the comptroller-general for the security of 
policy-holders; and that should they succeed, said bonds 
would be converted by the defendants to their own use, 
and the security of policy-holders would be thereby greatly 
impaired. 

Pursuant to a prayer in the amended bill, the chancel- 
lor, on the 23d of June, 1886, granted an order restraining 
defendants, until the hearing, from collecting certain pre- 
miums and from disposing of any of the assets of the 
company. 
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On June 26, 1886, defendants were served with a notice 
to produce certain books, which it is unnecessary to enum- 
erate here. 

The answer of defendants states that the premiums 
charged for the policies of said company were based on a 
table of rates, which is substantially the same as those 
used by leading life insurance companies of the United 
States; that the entire premium charged was an amount of 
money equivalent, according to the mortality tables com- 
monly used, to the risk to be carried; that the loan of a 
part of the premium was for the convenience of the policy- 
holder, and all such loans bore interest at the rate of in- 
terest prescribed by the laws of Georgia; and that only one 
year’s interest on one year’s loan is collected at the com- 
mencement of each year, and the balance of interest is 
collected at maturity of policy. Defendants deny the 
charge of an intention on their part to render the policies 
of said company valueless, and deny all charges of collu- 
sion and confederation. They deny that they have done 
anything to discredit the company, and say that, on the 
contrary, they have represented it to be entirely solvent. 
In answer to the charge that the company had discontin- 
ued business, and had failed to make reports to the gover- 
nor and comptroller-general as required by law, the de- 
fendants say that, at a stockholders’ meeting, held April 
7, 1885, a resolution was passed to discontinue business, 
and a committee was appointed to wind up its affairs by 
securing re-insurance on all of its policies, but said 
committee had been unable to do so upon satisfactory 
terms; that on the 16th of October, 1885, the directors of 
the company, by a resolution, authorized said committee 
to purchase or re-insure the policies of the company, and 
under this authority, 199 policies had been bought, but no 
director, officer or agent of the company had been inter- 
ested in the purchase of any policy. Defendants say that 

the semi-annual report to the governor for July, 1885, was 
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not made for want of blanks usually furnished by the 
comptroller-general ; that said blanks were received on the 
8rd or 4th of September; that the secretary, with the 
assistance of the vice-president and a director, prepared 
the report, which was by the secretary mailed, addressed 
to the comptroller-general, but the same was never re- 
ceived; and that the report for January, 1886, was prepared 
and tendered, but was refused on the ground that no re- 
port was made for July, 1885. With reference to the 
charge in complainant’s bill that defendants had attempted 
to withdraw certain bonds from deposit with the comp- 
troller-general, the defendants say that among the securi- 
ties so deposited are $27,500 State of Georgia 7 per cent. 
bonds, due July, 1886; and that the comptroller-general 
was requested to collect these bonds and invest the amount 
in 6 per cent. debenture certificates of the Central Railroad, 
but this he declined to do, and said bonds remain in his 
custody. _ 

Defendants say the company is solvent; that its assets 
amount to $331,734.08, and that $156,177 invested at six 
and a half per cent. or $182,798 invested at four and a 
half per cent. would pay all the liabilities of the company 
as they mature. They enumerate three items of assets, 
which they say are more than sufficient to discharge their 
liabilities. These items are as follows: 


Estimated value of securities deposited with 

the comptroller-general, . . . . . . .$110,000.00 
Accumulated loans, . ..... . . . 88,487.00 
Interest on same, ........ . . 40,010.92 


Aggregate, . ....... . . « $238,497.92 


They say that the officers and directors of the company 
are incapable of such frauds as the conversion of its 
assets to their own use, and that their character for finan- 
cial integrity and honesty is a sufficient refutation of such 


charge; they say it is their intention to retire all outstand- 
v 78 46 
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ing policies by purchase or re-insurance, and that when 
this is done, they will ask for the return of the bonds de- 
posited with the comptroller-general, and for authority to 
wind up the business of the company and to pay to stock- 
holders balance of capital then on hand. They deny that 
they contracted with any policy-holder not to charge in- 
terest on loans or credits for premiums, and say that the 
business of insurance so conducted would result in a total 
loss of the capital stock of the company ; that no insurance 
company ever made such contract; and that other 
companies require annual payment of all interest on loans, 
but this company required the annual payment only of 
one year’s interest on one loan, and collected the balance 
of interest on all the loans at the maturity of the policy. 
The company denies all intention and effort to depreciate 
the value of its policies to enable it to buy them at nomi- 
nal prices; it denies that its reports to the governor and 
comptroller-general have been deceptive, or that its affairs 
have been managed except by its officers and directors in 
the manner authorized by its charter, and denies every 
charge of collusion. 

It says that W. B. Johnston has given his services to the 
company without compensation; that he has never re- 
ceived any money from the company except the loan of 
$5,000, in March 1, 1877, for which he gave his note, pay- 
able on call and secured by bonds of the Central R. R. 
and Banking Company, and this loan was paid within a 
short time; that said Johnston has given to said company 
its office rent since April 7, 1885; and that since July 11, 
1885, the secretary has been its only salaried officer. It 
says that when the deficiency of $57,100 in the cash of its 
former secretary, Mr. Obear, and his two notes of $6,000 
were discovered, its stockholders determined to wind up its 
business; that it will not lose more than $30,000 by the 
default of Mr. Obear; and that it is able to stand such a 
loss. 


In response to interrogatories, it says : 
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1. That no policies have been issued in 1886. 

2. That twelve policies were issued in 1885. 

3. That W. B. Johnston is and has been its president 
since its organization in 1869; that he holds 150 shares of 
its stock ; that he subscribed for 250 shares, and has paid 
on account of his subscription $7,500.00 ; that he has sold 
100 shares; and that he has never bought any other stock 
of the company. 

4. That since the fall of 1885, it has bought 199 policies, 
as appears from list of said policies attached to answer 
and marked exhibit B. For further answer to this inter- 
rogatory, complainants are referred to the books of the 
company, and it is stated that the president and secretary 
of the company will direct the attention of complainants 
to the books containing the information desired. 

5, That outstanding risks amount to $551,100.00. Of this, 
92 policies cover $267,100.00, upon which premiums are 
being paid, and 580 policies cover $284,000.00, which are 
termed “paid-up policies,” and upon which no premiums 
are being paid. A list of all outstanding policies is at- 
tached. For further answer to this interrogatory, com- 
plainants are referred to the books of the company. 

6. That a list of stockholders is attached. 

7. That no officer or stockholder is indebted to the 
company, except for unpaid subscription, which has not 
been called for, and for $28,853.00 of a 13 per cent. call 
not yet met; that during the years 1884, 1885 and 1886, 
W. B. Johnston received no money from the company; 
that on January 1, 1884, there stood to his credit $2,905.43, 
and on July 1, 1884, he was charged with $75.73 for 
premium on his policy ; and that nothing has been paid to 
any stockholder during the years 1884, 1885 and 1886. 

8. That the assets of the company are as follows: 


Western Railroad Company of Alabama bonds, $45,000 00 
State of South Carolina bonds, 6 per cent. . 31,500 00 
State of Georgia bonds,7 percent. . . . . 27,500 00 
Mechanics’ Building and Loan Association stock, 1,900 00 
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Realestate in Alabama, ...... . . 6,500 00 
Real estate in Georgia, ..... . . . 10,000 00 
Real estate in South Carolina, . . . . . . 1,000 00 
Real estate in Bartow county, . . .. . . 4,500 00 
Deficiency of Geo. 8S. Obear, . . . . . . 63,100 00 
See, ST kw wll le ls eB RBT OO 
Interest on loans, . . . . . . . 40,010 12 
Balance due on call of 13 per wary of nek 
0 Ee ae ee 
PC fs ea ee el ew ow RS 


The expenses of the company are now only about 
$1,700 per annum. In response to the amended bill, the 
answer says it is true it has received no license to do bus- 
iness in 1886, but says such license should have been 
issued, because the failure to make the semi-annual report 
of 1885 was not the fault of its officers, but because of the 
failure of the comptroller-general to furnish them with the 
necessary blanks, as before stated, and the report required 
for January, 1886, was tendered but refused; that the 
failure to file said reports did not forfeit the right of the 
company to do business, as charged in the bill; and that 
since it has been without license, it has issued no policies, 
but has collected premiums, paid losses, and with inten- 
tion to wind up its business had bought policies. The 
denial of any intention to fraudulently dispose of the 
assets of the company, and of persistent effort to withdraw 
the securities deposited with the comptroller-general, is 
repeated ; and the answer concludes with a declaration by 
W. B. Johnston, the president of said company, that for 
the honor of the State of Georgia, and of the city of 
Macon, and for the preservation of his own good name 
and character and that of his associates, said company 
shall not fail to meet all of its obligations ; that he and his 
associates could not afford the disaster of such a failure; 
and that said company is now solvent, and that they intend 
to keep it so if not deprived of its management. 
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At the hearing, complainants amended their bill as fol- 
lows: That the charter of said company was granted by 
the legislature of Georgia, October 7, 1868; that by said 
charter it was provided, as conditions precedent to the right 
of said company to organize and begin business under said 
charter, that its capital stock should be $500,000; that 
$200,000 in cash should be actually paid in, and that $200- 
000 in good and solvent bonds or stocks, to be approved by 
the comptroller-general, should be deposited with him as 
security for. policy-holders; that by an amendment to said 
charter, approved February 10, 1869, the amount of cash 
required to be paid in and the amount of securities required 
to be deposited with the comptroller-general was each re- 
duced to $100,000, on condition that the bona fide subscrip- 
tions to its capital stock should amount to $500,000; that 
by the terms of its amended charter, it was essential that 
said company should have and maintain bona fide a capital 
_ stock of $500,000; that it never did have bona fide a cap- 
ital stock of $500,000; that if upon its organization the 
subscriptions to its capital stock appeared to aggregate 
$500,000, a part thereof was not bona fide and was obtained 
merely to effect an organization; that after organization, 
subscribers were released from their subscriptions and the 
capital stock of the company reduced below the minimum 
amount, to-wit, $500,000, required by its charter, and there- 
fore, that the business of said company from its inception 
has been illegal; that since its organization, notwithstand- 
ing the said requirement of its charter and in disregard 
thereof, it has continued to reduce its capital stock until 
it now has only $289,900, but little more than 50 per cent. 
of what is required by its charter; and that such reduction 
of its capital stock was not only illegal, but operated as a 
fraud on policy-holders, who insured and paid premiums 
on the faith of such capital stock. 

Complainants specifically allege that on December 11, 
1871, Y. G. Rust, who had subscribed for twenty shares of 
the stock of said company, was released from all liability, 
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his stock cancelled, and in consideration thereof was given 
a paid-up policy for $5,000.00, whereby in a single trans- 
action the liabilities of said company were increased and 
its capital stock reduced; that on January 20, 1872, John 
King, who had subscribed for fourteen shares and was 
liable to the full extent of the par value thereof, to-wit, 
$1,400.00, was allowed to surrender his stock and was re- 
leased from all liability on his subscription therefor; that 
J. L. Mustin was released about the same time from lia- 
bility on his subscription for fifty shares of said stock ; that 
many other subscribers were likewise released, among 
them, S. D. Head fifty shares, David Flanders one hundred 
shares, and Peter Solomon fifty shares; that notwithstand- 
ing the reduction of its capital stock far below the mini- 
mum amount required by its charter, the company, through 
its officers and agents, and by written and printed state- 
ments, circulars and advertisements, represented at all 
times, up to 1884 or 1885, that it had a capital stock of 
$500,000 as a guarantee for the security of its policy-hold- 
ers; that such representations were made to induce con- 
tidence, and that they were false and intended to deceive 
and mislead, and did mislead and induce policy-holders to 
insure in said company, and as to them was fraudulent. 
Complainants further charge that the officers of the 
company, who controlled and managed its affairs, bor- 
rowed its moneys and used the same for their personal 
benefit, contrary to their duty as trustees; that large de- 
ficits had occurred for money so used and the rights of 
policy-holders have been greatly endangered thereby. 
The charge of insolvency is repeated, and complainants 
say that if the nature of the assets of said company, as 
shown in its answer, be considered, the fact will become 
apparent that it has no bona fide surplus ; and that in its ef- 
fort to show solvency, a schedule of its assets is made in its 
answer, and that in that schedule appear the following 
large items: Accumulated loans, $88,487.00; interest on 
same, $40,010.92. Complainants say that both of these 
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items are disputed by many policy-holders, who deny their 
liability either for the loans or interest thereon, and in no 
event should these items be considered as assets to show 
solvency as set out in the answer, because by the answer 
the claims of policy-holders are reduced to what defend- 
ants say is their present valuation, which in many cases 
would be less than the amount claimed as loans and in- 
terest. In the said schedule of assets is included certain 
real estate in the city of Atlanta estimated at $10,000. 
Complainants say said land is not in the possession of said 
company, but is held adversely to it by parties who claim 
title to it, and that litigation in respect thereto is now 
pending. In said schedule is an item called “deficiency 
in cash of Geo. 8. Obear, for which company holds col- 
laterals, $63,100.” It is admitted that these collaterals 
are not worth more than $30,000. The desperate effort of 
defendants to show the solvency of said company is made 
apparent by inserting in its schedule of assets this item 
at $63,100. Complainants charge that this deficiency oc- 
curred, in part at least, with the knowledge and consent 
of the president of said company, and that he and his 
associates, by the slightest diligence, might have known as 
to all of it, and that they are at least guilty of gross neg- 
lect. Complainants further say that the item of $28,855, 
unpaid balance of an assessment of 13 per cent. of its stock, 
should not be considered as an asset to show solvency of 
the company, because it cannot be collected by law, other 
subscribers having been illegally released from liability 
on their subscriptions; that the charge made in the orig- 
inal bill, that defendants had confederated for the purpose 
of depreciating and buying the policies of said company 
at nominal prices, is confirmed by the answer, which shows 
that over $200,000 of its policies have been bought at 
about 10 per cent. of the same; and that said scheme 
has not been abandoned, but in order that they may 
fully execute the same, they have, since the filing of 
this bill, by letters and circulars addressed to individual 
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stockholders, misrepresented the object and purpose of 
complainants, and have sought thereby to prevent policy- 
holders from being made parties complainant and to in- 
duce them to become parties defendant to said bill. 
Defendants answered the amended bill. They say that 
the original subscriptions to the capital stock of said com- 
pany amounted to $534,700; that Y. G. Rust owned 20 
shares, on which he had paid $33 per share; that he was 
unable to pay his premiums, and that on the 11th of 
December, 1871, the company took his stock for his pre- 
miums, allowing him therefor $22.13 per share. The John 
King Bank, of Columbus, became indebted to the com- 
pany on account of collections made for it, and failed ; John 
King, the proprietor of said bank, owned 14 shares of the 
company’s stock, upon which he had paid $33 per share, 
and on the 20th of January, 1872, the company took this 
stock at $33 per share on account of said indebtedness of 
said bank. James M. Bivins, an.agent of the company; 
became indebted to the company on account of collections, 
and was insolvent. John L. Mustin owned 50 shares of 
the company’s stock on which he had paid $33 per share, 
and the company took this stock,on account of Biv- 
ins’ indebtedness, at $33 per share January 20th, 1872. 
M.-L. Napier became indebted to the company for money 
loaned to him on 30 shares of the company’s stock as col- 
lateral security; he became insolvent and the company 
took his stock at $13.33 per share, he having paid on said 
stock $33 per share. J. W. Burke became indebted tothe 
company as general agent for money advanced to him, 
and for collections made by his sub-agents, and on account 
of this indebtedness, said Burke on March 4, 1875, trans- 
ferred to the company 74 shares of its stock at $7 per 
share; the balance of his indebtedness to the company 
was paid by April, 1883, by crediting him with commis- 
sions to which he was entitled. W. J. Magill, superin- 
tendent of agencies of the company, became indebted to 
it and was insolvent, and on account of this indebtedness, 
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the company accepted a transfer of 18 shares of its stock, 
December 31, 1877, at $14.83 per share. On this stock $37 
per share had been paid in. On December 27, 1880, the 
company accepted the transfer of 30 shares of stock from 
J. G. Bailey at $37 per share, the amount paid in thereon, 
in settlement of a note for $1,110 for borrowed money, 
Bailey being insolvent. On December 30,1882, 25 shares 
were transferred to the company at $37 per share by John- 
ston in settlement of indebtedness to the company for 
borrowed money, Johnston being insolvent. On Febru- 
ary 28,1885, D. Flanders transferred to the company 300 
shares, at $8.42 per share, on which $37 per share had been 
paid in, in settlement of a note for $1,700.94 principal, and 
$800.18 interest, Flanders being insolvent. On January 
5, 1882, 50 shares of stock were transferred to the com- 
pany by J. M. Green, at $11.62 per share, on which $37 per 
share had been paid in, in settlement of indebtedness to 
company of $581.18 for borrowed money, Green being 
insolvent. 

Defendants further say that they were advised by Col. 
L. N. Whittle, counsel of the company, that the company 
had authority to buy its stock, and that it has in good 
faith bought its stock whenever it was offered below its 
intrinsic value; that the stock so bought is held as assets 
and can be sold as other assets of the company; that from 
January 30; 1878, to January 16, 1886, the company had 
bought 1,159 shares, paying therefor from $20 to $4 per 
share; and that these purchases were made for the bene- 
fit of such stockholders as might stand by the company. 
They say that 20 per cent. of its stock was called in on the 
organization of the company, and ten per cent. on De- 
cember 28, 1869; that three dividends aggregating 7 per 
cent. were declared ‘and credited on the stock, and that 13 
per cent. was called for February 19, 1886, which, when 
paid, will make 50 per cent. to credit of subscriptions. 
They reaffirm that the company is solvent, and make an- 
other schedule of its assets aggregating a cash valuation, 
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not including interest on loans, $295,013.01. They say 
that the officers of the company, whose good name and 
financial standing are involved, are managing the affairs 
of the company wisely and economically, and if not in- 
terfered with will pay every policy at maturity and save 
something for stockholders who stand by the company; 
and that they recognize their fiduciary capacity and will 
faithfully discharge the trust. 

At the hearing, about fifty other policy-holders were 
made parties complainant, and about eighty appeared by 
counsel representing the company and were made parties 
defendant to protest against the waste which they be- 
lieved would result should the relief prayed for by com- 
plainants be granted. Seven other policy-holders appeared 
by R. K. Hines, Esq., and were made parties defendant. 
They say that the company is dead beyond resurrection, 
and ask that an expert in life insurance be appointed to 
ascertain and report the present value of each outstanding 
policy, and that this be done without delay. They object 
to the appointment of a receiver on account of expense, 
and say they are willing to trust the officers of the company. 

It is unnecessary to set out the evidence. 

After argument had, the court made and rendered the 
following decision : 


Z. D. Harrison et al. 


8. Bill for injunction, ete. 
Tue Corton States Lire INsuRANCE Co. et al. 


The above stated case came on to be heard before me, after various 
orders of postponement shown by the record, on the 2nd day of 
October inst. upon the bill and the amendments thereto, the answer 
and the amendments thereto, and the affidavits and other proof sub- 
mitted by both sides. The decision on the application for injuuc- 
tion and the appointment of a receiver has been held up for consid- 
eration until the present time. 

Intermediate between the hearing of the application and the de- 
cision hereby made, defendant, The Cotton States Life Insurance 
Company, voluntarily tendered its bond, with good security, condi- 
tioned to pay to the complainants and such others as may be made 
parties to said bill, the amount which may be adjudged to be due them 
under their respective policies, after the assets of the company shall 
first have been exhausted for the payment thereof, which bond has 
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been filed in the office of the clerk of this court, and which is by this 
reference made a part of the record. 

I hold and decide in reference to the following principal questions 
made in the case: 

First. That there has been no misconduct on the part of the cor- 
poration, such as requires that the management of the corporate 
affairs should be withdrawn from their control. 

Second. That the failure of the company to procure license from 
the State does not of itself warrant the appointment of a receiver to 
take charge of its affairs. Such failure does not prevent the com- 
pany from taking care of its assets and from receiving the premiums 
due on the policies already issued. Its effect isto prevent the com- 
pany from issuing new policies or taking new business in this State, 
and does not work a forfeiture of the corporate franchise. 

Third. I hold and decide that the defendant, ‘‘The Cotton States 
Life Insurance Company,”’ is, under the evidence, a solvent corpora- 
tion, and that the facts, especially in view of the tender of the bond 
already referred to, do not warrant the appointment of a receiver 
upon the ground of insolvency. 

Fourth. I hold and decide that the company commenced business 
with a sufficient amount of bona fide subscribers, and a sufficient 
amount paid in in accordance with its charter and amendment there- 
to. 

Fifth. I hold and decide that the defendant, under its charter, had 
a right to purchase its policies. 

Sixth. I am in some doubt as to whether the words in the charter, 
‘tand other obligations,’’ following the words, ‘‘have power to pur- 
chase its policies and scrip,’’ would authorize the defendant to pur- 
chase its stock or not ;—whether it does or not, under the facts in this 
case, I do not think thata receiver should be appointed, because the 
company has decided to go into liquidation, and the resolution ap- 
pointing Messrs. Johnston, Baxter and Burke to wind up the busi- 
ness does not give them the authority to purchase stock, and they 
have sworn in their answer that they do not intend to purchase any 
more of the stock. If they should do so, the bond alluded to above, 
in connection with the assets, is sufficient to protect every policy- 
holder. 

It is therefore ordered and adjudged that the prayers of the com- 
plainants’ bill be denied, and the application therein for an injunc- 
tion and the appointment of a receiver be and the same is hereby 
refused, and all temporary restraining orders heretofore granted are 
hereby revoked. It is further adjudged that, whereas various in- 
terlocutory orders and injunctions have been granted against The 
Cotton States Life Insurance Company, restraining it from collecting 
the premiums due by certain of the policy-holders, the complain” 
ants in whose behalf said restraining orders were obtained shall 
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have tewnty days from the date hereof within which to make pay- 
ment to said company of the amount of said premiums. 

Let this order and judgment be entered on the minutes of Bibb 
superior court by the clerk thereof. October 20, 1886. 


T. J. Simmons, J. S. C. 
To this the complainants excepted. 


R. F. Lyon; Harrison & Perpies; E. K. Lumpxiy; J. 
H. Lumpkin, for plaintiffs in error. 


CLIFFORD ANDERSON* Henry Jackson; Hitt & Harris, 
for defendants. 


Hatt, Justice. 


It is considered and adjudged that the chancellor erred 
in permitting the voluntary bond described in the record to 
become a part of the case as cause shown against the prayer 
for injunction and receiver, said bond not being an ade- 
quate substitute for injunction and receiver. And having 
incumbered the exercise of his discretion with this docu- 
ment, he erred in denying the injunction under its influ- 
ence. Let the judgment be reversed and the application 
for injunction and receiver be heard de novo, unless the 
defendant corporation wil] enter into bond with good secu- 
rity in the sum of $200,000, conditioned to pay whatever 
recovery may be had on final decree in this cause in favor 
of any and all persons who shall be parties thereto when 
such decree is rendered. 

In case such bond, with security satisfactory to the chan- 
cellor, should be tendered at a time to be fixed by him, let 
the same be accepted, and thereupon let the judgment 
denying the injunction and receiver stand affirmed. 

In either event, however, let the cost, both in this court 


and in the court below, on the present writ of error be paid 
by the defendants in error. 


Judgment reversed on terms. 
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. It is doubtful whether the evidence in this case warranted any re- 
covery on the ground of a malicious arrest, and if any such arrest 
was made, it seems that the person making it acted beyond the 
scope of his instructions and the business he was employed to 
transact; nor does it clearly appear how his conduct was ratified 
by the defendant or its agents. If the defendant was liable at all, 
the finding was so excessive as to betray bias in favor of the plain- 
tiff or prejudice against the defendant, or to show that the jury 
misapprehended the law applicable to the case. 

. Where a plaintiff brought suit for a malicious arrest, and the de- 
fendant neither assailed his character nor gave notice of any in- 
tention to do so, it was error to allow him to state that he had 
never been accused of crime and to sustain his reputation by such 
testimony. 

. Letters written between the attorney and the agent of a corpora- 

tion, which was his client, containing confidential communications 
between the two, should not have been forced to be produced for 
use in evidence against the client. 
Where the plaintiff was desired as a witness to appear before the 
grand jury in respect to an alleged arson, and he claimed to have 
been maliciously arrested at the instance of an insurance company 
which had insured the house burned, it was not admissible to in- 
troduce in evidence a record showing that the owner of the house 
had brought suit against the company and had recovered against 
it. Such evidence was irrelevant. 

. Where the arrest complained of was alleged to have been made 
by a detective acting for the company, it was admissible for the 
attorney for the company, who acted in its behalf, to testify as to 
the circumstances of the employment of the detective, and that 
the company had refused to authorize the institution of any crim- 
inal proceedings against the owner of the house which was burned. 
Such evidence was admissible to show good faith on the part of 
the company, and that they did not know of or authorize the pro- 
ceedings, as well as to rebut the statement of another witness as 
to expressions of the attorney on this subject. At all events, it 
was admissible to mitigate the damages by showing want of 
malice. - 

3. A letter from an attorney to the agents of his clients contain- 
ing confiden tial communications and asking for instructions in 
reference to the case, was inadmissible against such client. 

. The court should have charged, on request, that the act of a serv- 
ant in the line of his duty alone binds a principal; and that direc- 
tions of an attorney to stop a witness about to leave a city do not 
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justify an arrest, and such action, if had, was not in the line of 
duty of such servant or attorney so as to bind his client. 

. The advice of counsel will not operate to discharge his client from 
liability for damages, but it might make taem merely nominal or 
might mitigate them. 


May 9, 1887. 


Verdict. Damages. Malicious Arrest. Evidence. At- 
torney and Client. Master and Servant. Befure Judge 
Roney. Richmond Superior Court. October Term, 1886. 


Reported in the decision. 
FRANK H, Miter, for plaintiff in error. 
WituaM H. Fiemine; Foster & Lamar, for defendant. 


Hat, Justice. 


Fleming was a detective in the police service of the 
city of Augusta. This defendant, with other companies, 
had effected insurance upon the house of a person by the 
name of Goss. That house was burned. They believed, 
or affected to believe, that it was consumed for the pur- 
pose of getting the insurance, and they resisted the pay- 
ment of the loss upon that ground. Fleming, who, accord- 
ing to the terms of hisemployment by thecity of Augusta, 
could take no reward for such service, was employed to 
work up this case. He did work it up to a certain point; 
and he then left the city of Augusta and removed to Sa- 
vannah, where he changed his business, ceasing to act as 
a policeman or detective. At this point, another detective, 
named Bagby, from Atlanta, took charge of the case. 
While the investigation of this alleged arson was pending 
before the grand jury, Mr. Fleming came from his home 
in Savannah to Augusta, and after having attended to the 
matter that called him there, he started to return. Mr. 
Carroll, who had been the counsel for this company, in- 
formed Bagby that he wanted Mr. Fleming before the 
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grand jury, and asked him to go and stop him. Bagby 
found Fleming at the depot, about to leave, and he said 
to him, “ I want you in that Goss case,” or something to 
that effect; Fleming considered it an arrest by Bagby. 
No authority to make the arrest was shown or demanded. 
Fleming expressed regret, saying he had paid his fare to 
the city of Savannah and was anxious to get there. Bagby 
went to the ticket agent, who refunded Fleming’s fare. 
Fleming then accompanied Bagby down the street to the 
police headquarters. On the way, Fleming said to a per- 
son he met, “Iam under arrest.” Before reaching the 
police headquarters, he met Mr. Carroll, who had been in 
conference with him about the arson case frequently be- 
fore this time. Fleming mentioned to him that he was 
disappointed in not going to Savannah. Mr. Carroll told 
him he would make that all right; but nothing was said 
as to his having been arrested by Bagby. When he got 
to police headquarters, however, he informed the chief of 
police that he was under arrest; and Bagby said, “ Yes.” 
Christian, the chief of police, said, “ I will be responsible 
for him.” Bagby then went up stairs in the same build- 
ing to see the solicitor-general, from whom he procured a 
subpoena, which was immediately served upon Fleming ; 
and after the subpoena was served upon him, he went at 
large. Fleming did not think, until after all this had oc- 
curred, to ask by what authority he was arrested. He 
sued these corporations, and obtained a verdict of $1,000, 
for malicious arrest and false imprisonment. A motion 
for new trial was made upon a great many grounds, and 
was overruled. Upon some of the grounds of the motion, 
we think it should have been granted; but before exam- 
ining the special grounds, we prefer to take a wider and 
larger view of this case. 

1. The provisions of law relating to malicious arrest are 
intended to protect and remunerate those who have been 
wantonly abused under color of authority. If such au- 
thority is assumed for purposes of oppression and wrong, 
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such action should be upheld. But we capitally doubt 
whether any case was made here at all; and we are not 
very well satisfied that any damage was incurred on account 
of the action complained of. Itis clear that if any arrest was 
made at all, or if there was any compulsory detention of 
the party alleged to have been arrested, it was a construc- 
tive rather than an actual arrest and detention. It cer- 
tainly does not appear, from the beginning to the end of 
this transaction, that any arrest was ever contemplated by 
Mr. Bagby; and if he did make an arrest, it was a tres- 
pass for which he alone was personally responsible. 
Fleming had never been charged with any crime in con- 
nection with this burning that the grand jury was invest- 
igating; and he knew, or ought to have known, that he 
was wanted only for one purpose, which was to testify. 
He had never disobeyed any subpcena, because he had 
never been served with one to appear and testify before 
the grand jury, and was therefore not in contempt of any 
process of the court. If Bagby acted in this way, he was 
acting beyond the scope of his instructions and the busi- 
ness he was employed to transact. We do not very clearly 
perceive how his conduct in this matter was ratified by 
this company or any of its agents. Fleming was kept 
away from his home only a single day. He was not 
treated with any indignity, or placed under any unusual 
restraint, even for a small portion of that day. It was 
not shown that his character was in the least affected; 
and we certainly think that if this company was liable at 
all, the finding against it was so excessive as to betray 
bias in favor of the plaintiff, or prejudice against the de- 
fendant in the original suit, or else show that the jury 
misapprehended the Jaw applicable to the transaction. 

2. The third ground of the motion for new trial is the 
first special ground we shall notice. Fleming was allowed, 
in testifying, to put his character in issue, and to state that 
he had never been accused of crime, and to sustain his 
reputation by such testimony, when his character had not 
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been assailed. Objection being made to the evidence, it 
was overruled; and we think improperly. We think it 
was improper to allow him to make this statement, be- 
cause the defendant had not assailed, or given notice of 
an intention to assail, his character. 

3. The next ground requiring any notice is the 5th 
ground of the motion for new trial, which relates to cer- 
tain confidential communication, between an agent of this 
company, their adjuster, Mr. Prioleau, and Mr. Carroll,’ 
who was then acting as their attorney. The objection to 
it was, that in forcing the production of this correspond- 
ence, they were violating the confidence that existed be- 
tween client and attorney, and which was protected under 
the law. That far, we think there was error, and that this 
testimony-ought to have been repelled. These letters, it 
seems, had, under these circumstances, been put in evi- 
dence on a former trial; and for that reason, the court 
allowed them to go in evidence on this trial, over the de- 
fendants’ objection. The reason, it seems to us, was insuf- 
ficient. If error was committed on the former trial, it 
should have been corrected, rather than persisted in, on the 
present occasion. 

4. There was a suit brought against this company by 
this assured, John M. Goss, and he had a recovery against 
them. That proceeding, over the objection of this defend- 
ant, was allowed to goin evidence. We are at a loss to 
see what possible issue this evidence could have illustrated. 
We think the evidence was not admissible, because it was 
irrelevant and impertinent. 

5. Again, Carroll, the attorney, was sworn in the case, 
and he offered to testify as to the circumstances of the 
employment of Bagby, and that the company had refused 
to authorize the institution of any criminal proceedings 
against Goss. That testimony, when offered, was excluded. 
We think it was pertinent and proper, and should have 
been admitted. Bagby’s instructions came from Mr. Car- 


roll, who knew that the company had refused to prosecute 
v 78-47 
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or have anything to do with this prosecution. The plain- 
tiffs complaint was of the joint action of Carroll and 
Bagby, and in reply it was admissible to show by Carroll 
how he, Bagby and Prioleau understood the matter. The 
evidence was admissible to show good faith on the part of 
the company, and that they neither knew nor authorized 
the proceedings, and to rebut a statement of Twiggs as to 
what Carroll had said. Twiggs had testified to certain ex- 
. pressions of Carroll upon this subject, which Carroll de- 
nied having used; and he wanted to show what was the 
real truth of the matter. At all events, it was admissible 
to mitigate the damages by showing want of malice, if 
not to defeat the action. 

6. Again, Carroll wrote to certain agents of this com- 
pany, residing in the city of Louisville, for instructions in 
reference to this case, and communicated with them con- 
fidentially. They objected to the admission in evidence 
of confidential communications between their agent and 
attorney. The letter was admitted over their objection; 
and that is excepted to in the 8th ground of the motion. 
We think this was inadmissible, under the express provi- 
sions of the code, §3798, which protects all such commu- 
nications. 

Again, certain charges were asked of the court, which 
he refused to give, and which, we think, ought to have 
been given. (It is fair to the judge to say that the gen- 
eral charge does not appear in this record, so we cannot 
tell whether the requests were covered by the charge or 
not.) 

7. The court was asked to charge that “‘The act of a ser- 
vant in the line of his duty alone binds a principal. Di- 
rections of an attorney to stop a witness about to leave 
the city do not justify an arrest, and such action, if had, 
was not in the line of duty of such servant or attorney so 
as to bind his client.” This charge should have been given. 

8. Again, complaint is made that the court refused to 
give this charge: “The advice of counsel goes before the 
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jury as a circumstance in the case, which should weigh 
with other circumstances according to the facts, to relieve 
the defendants, or make the damages nominal, or make 
them more or less.” That instruction in its entirety is not 
law. Whatever the advice of counsel may have been, it 
would not have inured to the discharge of the defendant 
from liability; but it might have made the damages merely 
nominal, or might have mitigated them, and, to employ 
the language here used, it might have made them more or 
less. With the exception referred to, we think that is a 
proper charge. 

This disposes of all the special exceptions made to the 
ruling and charge of the court which we think it neces- 
sary to notice; and for these reasons, we think there ought 
to be another hearing of this case. 

Judgment reversed. 


Brooks e¢ al. vs. MATTHEWS. 


1. Where suit was brought on certain notes, containing a mortgage 
on a mule, a statement that the notes were given for the purchase 
price of it, a waiver of homestead, and a stipulation that ‘‘the 
mule being bought by me as a weak-eyed mule and not warranted 
in any particular whatever,’ a plea which alleged that, by the 
contract as made, the plaintiff had guaranteed the mule to be 
sound otherwise than that his eyes were weak; that the notes 
were read over by the plaintiff to him, but in so doing, the plaintiff 
left out the clause as to the absence of warranty; and that the 
mule was worthless and had been tendered back to the plaintiff, 
set up fraud on the part of the plaintiffand was not demurrable. 

. To a suit on such notes, a plea which alleged that, after the notes 
were signed, and before the delivery of the mule, the plaintiff said 
it was sound except as to its weak eyes, and guaranteed it to be 
sound, was demurrable. Such a plea did not set up a subsequent 
parol agreement binding as a warranty. 


April 19, 1887. 


Fraud. Warranty. Contracts. Pleadings. Before 
Judge Boynton. Pike Superior Court. October Term, 
1886. 
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Reported in the decision. 





EK. F. Dupree; W. J. Iverson; Joun I. Hatt, for plain- 
tiffs in error. 


J. A. Hunt; A. M. Spser, for defendant. 


BLANDFORD, Justice. 


Matthews brought his action against R. M. and J. W. 
Brooks upon two promissory notes, aggregating $165.00. 
These notes contained a mortgage on a certain mule, in 
which it was stated that the notes were given for the pur- 
chase price of the mule; it also contained a waiver of 
homestead, and this stipulation: “ The mule being bought 
by me as a weak-eyed mule and not warranted in any 
particular whatever.” 

“To these notes the defendant pleaded total failure of 
consideration ; furthermore, that he had tendered the mule 
back to the plaintiff, who had refused to take him; he 
also alleged that when the notes were read over to him 
by the plaintiff, he left out the latter part, viz: “The mule 
being bought by me as a weak-eyed mule and not war- 
ranted in any particular whatever.” The defendant 
alleged that, on the contrary, the plaintiff had guaranteed 
the mule to be’ sound otherwise than his weak eyes. 
This plea and the amendment to it were demurred to by 
the plaintiff. The court sustained the demurrer and dis- 
missed the plea; and this is one of the errors alleged 
here. 

1. We think that the allegations of this plea make a 
case of fraud on the part of the plaintiff. According to 
these allegations, he read the notes to the defendant, ex- 
cept that part which stated that the mule was a weak- 
_ eyed mule, “and not warranted in any particular what- 
ever,” whereas, the plea alleges, the truth was that the 
mule was warranted in every particular, except that it was 
a weak-eyed mule. It was further alleged that the mule 
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proved to be utterly worthless. It is well-settled by our 
code that any misrepresentation, act or artifice intended 
to deceive, and which does deceive another to his injury, 
is a fraud for which the party is entitled to a remedy, 
either in equity or in law. This was an actual fraud on 
the part of this plaintiff. 

But it is insisted that the defendant was guilty of neg- 
ligence; that he could have discovered this fraud before he 
signed the notes if he had read them; for he could read. 
To this the defendant may reply, “You have no right to 
take that position, for the reason that your own act in- 
duced me not to read the notes; you threw me off my 
guard by having read the notes wrong, and it does not lie 
in your mouth to accuse me of negligence.” We think 
that is a complete reply as between these parties. If these 
notes had passed into the hands of an innocent bona jide 
holder, probably the position of the parties would have 
been different to what it is here. This is not a mere mis- 
take where the party, if he had used due diligence, could 
have discovered the mistake; but it is a case of actual 
fraud, perpetrated by one party on another, and is one of 
those cases provided for by our code, §§2634, 3176, 2966. 
We think that these sections control this case. 

2. There was another plea also stricken by the court on 
demurrer, viz. that after the notes were signed, and before 
the delivery of the mule, the plaintiff guaranteed the mule 
to be sound, and itis insisted that that could be relied on as 
a warranty, and that there was a breach of this warranty. 
We are aware of the rule that,a contract in writing may be 
changed by subsequent parol agreement, but no such 
agreement is set up in this plea. He does not set up any 
parol agreement, but merely sets up what had already 
taken place, that this plaintiff, after the defendant got the 
mule out of the stable, said the mule was sound, except as 
to the weak eyes. He says that was a subsequent parol 
agreement, but we do not think it was; and we think the 
court was right in striking that plea. 
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As to the other plea and the amendment, we think the 
court erred in sustaining the demurrer, and for this reason 
we reverse the judgment of the court below. 

Judgment reversed. 


BakER et al. administrators, vs. THOMPSON et al. 


Bill for direction and to marshal assets, filed by administrators ‘who 
were themselves creditors) against other creditors of the estate. 
Auditor’s report settling priority of creditors excepted to by the 
administrators. Exceptions as to one of the creditors tried, and 
verdict in favor of the report. Decree rendered as to all the cred- 
itors and the whole fund. Motion by the administrators for a new 
trial, and the motion overruled. Writ of error sued out by the 
administrators; some of the creditors served with the bill of ex” 
ceptions and some not: 

Held, that all whose claims were allowed were interested in uphold- 
ing the decree, and were therefore necessary parties in the Su- 


preme Court; and because some of these were not served, writ of 
error dismissed. 


March 30, 1887. 


Practice in Supreme Court. 
Reported in the decision. 


Tort & Locxuart; J. A. Harter; E. P. Davis, for plain- 
tiffs in error. 


JAMES WHITEHEAD, for defendants 
BiEcKLEY, Chief Justice. 


The administrators filed « bill for direction and to mar- 
shal assets. To that bill a great number of creditors were 
parties defendant. The administrators were interested 
personally, they being creditors as well as representatives 
of the estate. The litigation was referred to an auditor, 
who made a report. That report settled the priorities of 
all the creditors, save one. The report was excepted to by 
the administrators, with regard to the standing of three of 
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the creditors; the exception as to one was sustained, the 
exception as to another was abandoned, and the exception 
as to the third was tried and a verdict rendered in favor of 
the report. Upon this verdict a decree as to all the cred- 
itors and the whole fund was rendered. That decree is 
final, unless it should be disturbed by the judgment on the 
present writ of error. The administrators made a motion 
for a new trial, and it was overruled. On that they sued 
out a writ of error, and have served a portion of the de- 
fendants to the original bill, including the creditor whose 
claim was contested before the jury, and a portion they 
have not served. Amongst those not served are some 
whose debts were recognized and their priority established, 
some who are embraced in the auditor’s report, and who 
take an interest under that report and the decree. 

The general rule that all parties below must be made 
parties here, is sought to be evaded on the theory that those 
not served are not interested in what is now going on, but | 
it seems to us that they are vitally interested. They have 
a decree in their favor below; and if this writ of error 
prevails, that decree will be opened. They have a judg- 
ment settling their status ; with that they seem to be con- 
tent. The suggestion that their interest is on the side of 
the plaintiffs in error, makes the plaintiffs in error judge 
of their interest, instead of leaving them to judge of it 
themselves. They must have thought that their interest 
was to abide by the decree; because they have not ex- 
cepted to it. It will undoubtedly change their status for 
this decree to be opened; it will deprive them of the ben- 
efit of the decree, involve them in further litigation or in 
its consequences, and delay them in collecting their dues 
until that litigation is determined. The difference is be- 
tween allowing them to abide by a judgment with which 
they are content, and destroying that judgment. If this 
writ of error does not result in affecting that judgment, of 
course it will be a fruitless writ of error; the effort is to 
open the decree and set the case adrift inthe court below; 
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and that being so, they are entitled to be heard. It is to 
be presumed that their interest is on the side of the case 
on which they were originally, and on which they have 
kept themselves throughout. They have filed no cross- 
bill, so as to become complainants; the presumption is 
that their interest is as they are aligned in the record; and 
that presumption prevails until they are brought here and 
elect for themselves to follow some interest that does not 
appertain to that side of the case, They ought to be here 
to follow their interest, whichever side it may be upon. 
McNulty vs. Pruden, 62 Ga. 135. 

The act of 1880 (addenda to the code, page 9, §4272(h) ) 
does not dispense with any party who is interested in sus- 
taining the judgment of the court below. As to every 
such party, the act leaves the prior law untouched. 

The motion to dismiss the writ of error is granted. 

Writ of error dismissed. 


THe Georaia RAILROAD AND BANKING CoMPANY vs. BERRY. 


1. The yearly value of land being in question, the crop which it 
would produce, if free from the alleged nuisance, is a relevant 
fact when coupled with the cost of production. Yearly value is 
not measured alone by value for rent, but may be measured as 
well by value for cultivation. 

2. That an attempt was made to raise a crop on the damaged land, 
and that the crop was drowned out by the nuisance, is admissible 
as tending to show thatthe yearly value of the land was affected 
by the nuisance, the declaration alleging that water was caused 
to back over and stand upon the land. 

. That the plaintiff contributes to his damage by making it more 
than it would otherwise be, will not prevent a recovery for so 
much as it is without such increase by his own act. 

. Where there is no evidence of any grant of the right of way or 
the assessment of compensation therefor, it is not error to decline 
to charge the jury touching these matters. 


April 19, 1887. 


Evidence. Crops. Nuisance. Damages. Negligence. 
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Railroads. Charge of Court. Before Judge Lawson. 
Jones Superior Court. October Term, 1886. 


To the report contained in the decision, it is necessary 
to add only the following, which were among the grounds 
of the motion for a new trial : 

(1) Because the court admitted testimony to the effect 
that the land alleged to have keen damaged should have 
made thirty to forty bushels of corn per acre, worth 75 to 
80 cents per bushel, at a cost of $10 to $15 per acre; but 
that only thirty to forty bushels were produced by the 
whole tract by reasen of its being drowned out. The ob- 
jection was that the suit was for depriving the plaintiff of 
the rental value of the land, and not for damage to the 
crop. 

(2) Because the court refused to charge as follows: 
“Plaintiff sues alone for deprivation of the use of his land 
by the tortious act of defendant; he does not sue for dam. 
age to his crops. Hence, if you find for the plaintiff, the 
measure of his damage is not the injury to his crops, but 
the value of the land for rent per year for the years 1882 
and 1883 of so much as was damaged by defendant.” 

(3) Because the court refused to charge that the assess- 
ment of compensation for land taken for a railway covers 
all damages, whether foreseen or not, which result from a 
proper construction of the road-bed. 

(4) Because the court refused to charge as follows: “If 
a railway, under a grant of right of way, constructs its 
road-bed with prudence and care, it will not be liable to 
adjacent land-owners for injuries incident to such con- 
struction.” 

(5) Because the court refused to charge that if the 
plaintiff, by his own negligence, contributed to cause the 
damage to this land, he could not recover. 


(6) Because the verdict was contrary to law and the 
evidence. 


Jos. B. Cummine ; Harpeman & Davis, for plaintiff in 
error. 
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R. L. Berner; Ricuarp Jounsoy, by Harrison & Pex- 
PLES, for defendant. 


Buieck.ey, Chief Justice. 


- Prior to 1882, the Georgia Railroad and Banking Com- 
pany constructed a culvert over a small stream, the effect 
of which, it was alleged, was to obstruct the free passage 
of water that formerly flowed through the channel of the 
stream. Berry rented for two years from a third person 
some bottom land that lay just above this culvert. He 
cultivated the land, or attempted it, both years (1882 and 
1883). A few acres lying near the culvert proved to be 
of no productive value. His crops were drowned out by 
back-water from the culvert, ashe contends. He brought 
his action against the railroad company for these damages, 
alleging that the land was of the yearly value of $15 per 
acre, over and above the expense of cultivation, for which 
purpose it was used at the time. He alleged that this 
culvert interfered with and stopped the free flow of the 
water, thereby causing the same to back up and stand on 
the land, saturating the soil with water, so that the land 
became of no practical use or benefit to the plaintiff. 

The case was tried, and much evidence introduced, 
some of it going to show that a few acres of this bottom 
was seriously damaged by the obstruction; and much of 
it, on the contrary, going to show that there was no damage 
of any consequence from that source, but that a part at 
least of the trouble resulted from the failure of the plain- 
tiff to keep a ditch in the bottom cleaned out. Some of 
the evidence tended to establish the fact that there was a 
marsh there all the time, and that the attempt was made 
by the plaintiff to cultivate this marsh, which had never 
been previously cultivated. The effect of the whole upon 
the mind of the reader is, that there was conflict through- 
out. Some of the evidence seems to indicate that the 
difficulty was caused by the back-water from Fishing 
creek, a creek into which this stream flowed a few yards 
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below the embankment. Some of the witnesses thought 
there was no back-water from Fishing creek, but that the 
back-water was caused altogether by the embankment and 
the culvert. It was properly and pre-eminently a question 
for the jury as to what really caused the damage and the 
extent of it. We find ourselves unable to settleit any bet- 
ter than they did, if as well. The plaintiff recovered, upon 
the second trial, a verdict for $60. A motion was made 
for a new trial, and it was overruled. The complaint was 
partly of the admission of evidence and partly of the re- 
fusal to charge the jury as requested. 

1. The declaration does not allege simply that the prop- 
erty was of the yearly value of $15 per acre, but that it 
was of the yearly value of $15 per acre for cultivation. 
The plaintiff had rented the land and wanted it for use. 
It would hardly do to say he could recover no more than 
its value for rent. The presumption is that he paid that 
much, and his real interest in it was the difference between 
the value for rent and the production, deducting the cost 
of production ; that would be the measure of his beneficial 
interest in it; andit seems that capacity for production and 
expense of production would tend to illustrate its yearly 
value to him, and we can see no reason for restricting him 
to what he could have gotten by renting it out. He did 
not want to rent it out; he wanted to cultivate it, and was 
entitled to do it; and if its productiveness was impaired 
by this wrongful obstacle to the free flow of the water, it 
seems that he was entitled to recover accordingly. The 
yearly value of land being in question, the crop which it 
would produce, if free from the alleged nuisance, is a rele- 
vant fact when coupled with the cost of production. Yearly 
value is not measured alone by value for rent, but may be 
measured as well by value for cultivation. 

2. That an attempt was made to raise a crop on the 
damaged land, and that the crop was drowned out by the 
nuisance, is admissible as tending to show that the yearly 
value of the land was affected by the nuisance, the declar- 
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ation alleging that water was caused to back over and stand 
upon the land. 

3. The court was requested to charge the jury, that if the 
plaintiff contributed to the damage, he could not recover. 
If he had a ditch filled up that he ought to have kept open, 
or let it fill up, and thus made his damage more, it would 
not prevent him from recovering so much damage as he 
sustained from the culvert, without reference to the ditch; 
and there is evidence going to show that the culvert dam- 
aged the land independently of the ditch. If it did, to the 
extent of that damage the plaintiff would be entitled to 
recover, notwithstanding he may have caused more damage 
by hisown act. The request to charge, adapting it to the 
evidence in the case, should have been that be could not 
recover for any damage that resulted from his own act, but 
could recover for any damage that resulted from the de- 
fendant’s act independently of his own. The charge 
refused, we think, was properly refused, for the reason I 
have indicated. That the plaintiff contributes to his dam- 
age by making it more than it would otherwise be, will not 
prevent a recovery for so much as it is without such in- 
_erease by his own act. 

4, There were two more requests to charge: one to the 
effect that where a railroad had a grant of a right of way, 
and constructed its road properly, it would not be liable 
for any damage resulting from construction; the other to 
the effect that the assessment of damages, in compensat- 
ing for the right of way, would be presumed to include 
all future damage, known or unknown, provided the work 
was done properly. There was noevidence that there had 
been any grant of the right of way, or that any damages 
therefor had ever been assessed; so if these propositions are 
right in themselves, they rest on something outside of the 
evidence; and therefore we need not consider them further. 
Where there is no evidence of any grant of the right of 
way or the assessment of compensation therefor, it is not 
error to decline to charge the jury touching these matters. 
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The best we can do with the case, while it is not quite 
satisfactory, is to affirm the judgment. 
Judgment affirmed. 


KILLIAN vs. THE Avausta AND KNOXVILLE RAILROAD 
CoMPANY. 


. Semble that a person in the employment of a railroad company, 
who was directed to accompany a train and to deliver a load of 
rough lumber, slabs, etc. at a point on the line of another railroad, 
and who was killed by the car’s leaving the track of the latter road 
by reason of an alleged defect in the construction of the track, was 
not an employé of the latter road for the purpose of transacting 
the business in which he was engaged; so that, in order for his 
widow to m aintain an action for his homicide, he must have been 
free from fault. 

. Whether he was such a co-employé or not, his widow was entitled 
to maintain an action for his homicide, unless he was guilty of 
negligence. There beinga conflict of testimony on that point, it 
was a question for the jury, and the grant of a nonsuit was error. 

. Where interrogatories were forwarded by mail, and reached the 
place of their destination by due course of mail, as was shown by 
the official stamp of the post-office de partment, placed upon the 
package at that point and giving the date of its arrival, and there- 
upon such package was taken by the mail-carrier and delivered 
to the clerk of the superior court, who entered on it the person from 
whom and the time when he received it, this was a substantial 
compliance with the act of Septe mber 26, 1883 (acts 1882-3, p. 102). 

(a). Where the parties entered into a written consent that the pack- 
age should be opened, which was accordingly done, this was a 
waiver of any objections to irregularities in these respects apparent 
on the outside thereof. 

4. To avoid mistake as to the foundation to be laid for expert testi- 
mony, it may be well to add that the rule on this subject applies 
only to one who is unacquainted with the facts and their sur- 
roundings. Where one has this knowledge of the facts and their 
surroundings, he may give his opinion by showing the reason for 
it, whether he be an expert or not. 


March 25, 1887. 


Railroads. Damages. Negligence. Master and Servant. 
Words and Phrases. Practice in Superior Court. Witness. 
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Interrogatories. Before Judge Lumpkin. Richmond Supe. 
rior Court. October Adjourned Term, 1886. 


Reported in the decision. 


J. S. & W. T. DAvinson, for plaintiff in error. 


Jos. GANAHL, for defendant. 


Hat, Justice. 


This was a suit brought by the widow of Killian, who was 
in the employment of the Port Royal and Augusta Rail- 
way Company, and who was directed to accompany a train 
and to deliver a load of rough lumber, slabs, etc. at the 
Sibley Mill, a point on the Augusta and Knoxville Rail- 
road. The alleged carelessness on the part of the defend- 
ant consisted in the defective construction of a certain 
curve at a point on the streets of Augusta, and over which 
this train had to pass. It seems from the evidence that 
the deceased, the plaintiff’s husband, was riding on the end 
car of the train, accompanied by three or four others, who 
were bound upon the same mission, and that at that curve 
this car was derailed and he was killed. This was sub- 
stantially the case made by the plaintiff, as shown by the 
facts in proof. Upon the conclusion of the testimony for 
the plaintiff, a nonsuit was awarded. 

There was a dispute as to the precise portion of the front 
car occupied by the plaintiff’s husband at the time of the 
casualty which resulted in his death. There was also a 
dispute as to the relative safety of his position, whether 
it was less safe there than it would have been on other 
portions of the train. It was insisted that he was in the 
most dangerous position that could have been taken on 
that. train. It was further contended that he was an em- 
ployé of the Augusta and Knoxville Railroad Company, 
for the purpose of transacting the business in which he was 
then engaged, and that in order to maintain this action, he 
must have been free from fault. 
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1, 2. It is by no means clear to our minds that he was 
a co-employé with the persons in the employment of the 
Augusta and Knoxville Railroad Company, and who were 
in charge of the train on that occasion; but we do not 
decide that question definitely. We refer on that subject 
simply to the decision of this question in the case of Cooper 
vs. Mullins, 30 Ga. 146. 

But whether he was a co-employé or not with those in 
charge of the train, his widow was entitled to maintain 
this action against the defendant, unless he was guilty of 
negligence; and negligence was a fact for the jury to pass 
upon in that as well asin other cases. Although there 
was a conflict of testimony on that point, the jury were 
not permitted by the court to pass upon the question; and 
if upon no other ground, the judgment awarding the non- 
suit must be set aside, and a new trial granted, for that 
reason. The plaintiff has not had her rights. 

3. There is one other question in this case, which, on ac- 
count of its practical importance, we deem it necessary to 
dispose of. Interrogatories were sued out for one Radford, 
who was a resident of Port Royal, South Carolina. The 
answers to these interrogatories were taken there; and 
upon the execution of the commission, the papers were 
turned over and mailed from Port Royal, the person act- 
ing as postmaster signing the ordinary certificate to the 
same, but not adding after his signature the word, post- 
master, P. M. or anything equivalent, which was after- 
wards supplied by the postmaster of Port Royal coming 
into court and adding to his signature the initials P. M. 
They reached Augusta by due course of mail, as was 
shown by the official stamp of the post-office department, 
placed upon the package at that point and giving the date 
of its arrival. The package was then taken by the carrier 
and delivered to the clerk of the superior court, the clerk 
thereupon entering on the package the person from whom 
and the time when he had received it. After remaining 
in the office a short time, these interrogatories were opened 
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by the written consent of both parties, which was en- 
dorsed upon the package. 

The act of the 26th of September, 1883, authorizes the 
receipt and delivery of interrogatories at any time, eitherin 
term time or in vacation. It seems to have been the main 
purpose of this act, to enable the interrogatories to be de- 
posited in the clerk’s office in vacation. The first section 
of it requires that the postmaster at the office to which 
they are directed shall, immediately upon its reception, 
endorse upon the package the fact of its reception by due 
course of mail, and at once deliver the package to the 
clerk of the superior court. The second section prescribes 
the duties of the clerk, which are to endorse upon the 
package the person from whom and the time when he re- 
ceived it; and if received in vacation, to file it away, 
with the seal unbroken, until the term of the court. There 
is, however, a proviso in the act allowing it to be opened 
at any time by consent in writing of counsel for both 
parties. Acts of 1882, 1883, p. 102. 

We think that there was a substantial compliance with 
this act. The reception of the interrogatories by due 
course of mail, and the time of the reception, was evi- 
denced by the official stamp of the postmaster, put upon 
the package at the post-office, whereby it appeared that 
the interrogatories had not been tampered with or violated. 
The delivery of the package to the clerk by the mail- 
carrier, the assistant of the postmaster, required by law 
to act in his behalf and to perform that duty, was shown 
by the certificate of the clerk. And to render the act of 
anv value in cities where the delivery is made by carriers, 
such a delivery and such memorandum of the arrival of 
the package, must be deemed a sufficient compliance with 
its provisions. But be this as it may, the parties, by their 
consent in writing, agreed that the package should be 
opened ; and this, we think, was a waiver of any objec- 
tion to irregularities in these respects, apparent on the 
outside of the package. 
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4, There are several other questions in this case as to © 
the rejection of certain portions of the testimony, and as 
to whether the witnesses were experts or not. Itis doubt- 
ful in some of these instances whether a proper founda- 
tion was laid for the introduction of expert testimony. 
But whether this be true, it is not very material to decide, 
as on the next hearing these deficiencies may be supplied. 
To avoid mistake as to the foundation to be laid for ex- 
pert testimony, however, it may be well to add that this 
rule applies only to one who is unacquainted with the 
facts and their surroundings. Where one has this knowl- 
edge of the facts and their surroundings, he may give his 


opinion by showing the reason for it, whether he be an 
expert or not. 


Upon the two grounds stated, we reverse the judgment 
of the court below. 


Judgment reversed. 


Brown vs. AUTREY. 


. In an action for libel, the court having permitted the defendant to 
show that he had previously had a difficulty with the plaintiff, 
there was no error in,refusing to allow him to show the circum- 
stances of the difficulty. Such testimony was immaterial, and 
would show neither a justification of the libel nor a circumstance 
to mitigate the damages. 

. Where a jury of twelve men of the original panel was out, and 
the court had twelve more summoned as tales jurors and empan- 
elled, and the parties struck a jury from the panel thus made with- 
out objection, this furnished no ground for a motion for a new 
trial. 

. If a party knows of objections to a juror on account of a difficulty 
with his family, or prejudice against one of his counsel, and 
fails to strike him from the panel, but accepts him as one of the 
jury before whom the case is tried, the objection to the juror fur- 
nishes no ground for a motion for a new trial after verdict. 

. In an action for libel, a verdict for the plaintiff will not be set 
aside on the ground that it is excessive, unless it appear from the 
facts that the jury were influenced by bias or prejudice, or some 
other improper motive or influence, the law furnishing no crite- 
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rion of damages in such cases, except the enlightened conscience 
of impartial jurors. 

(a) The case having been fairly tried, and there being no error in 
the charge of the court, the verdict should have been allowed to 
stand, and the grant of a new trial was error. 


April 6, 1887. 














Libel. Evidence. Jury and Jurors. Practice in Su- 
perior Court. Damages. Verdict. New Trial. Before 
Judge Brown. Milton Superior Court. August Term, 
1886. 
Reported in the decision. 
Puituips & Sessions; J. P. Brooxg, for piaintiffin error. 


Geo. N. Lester; H. P. Bett, for defendant. 


BLANDFORD, Justice. 
















Brown sued Autrey for libel. The libel consisted of a 
letter, addressed to one Bill Sexton, which was as follows: 


‘Bill, this is to notify you that I want you to get out of my house 
and off of my place in 10 days from this date, as you have got that 
damed hog-stealing Jim Brown in with you, he wrote you a note and 
sent by Prat yesterday that he could not come home last nite, so you 
can look you and him a home, for he cannot roost on my land, nor 
you either if you let him stay round you. Youcan come up and set- 
tle, and bring some one with you to make the settlement as I want 
you to make the settlement for yourselfand him too, for he cannot 
come on my place. (Signed) R. M. Aurtrey.”’ 


This letter was handed to a man named Langley by Au- 
trey, and he read it to Langley and instructed him to give 
it to another man, one Brumbillo, to be by him handed to 
Sexton. This was done, and Sexton read it. Sexton had 
married the daughter of Autrey, and Brown had married 
the granddaughter of Autrey, who was the daughter of 
Sexton’s wife by a former husband. The letter was fully 
identified by these witnesses, and the publication of the 
libel clearly shown. 
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We see no evidence in the case to justify this libel. The 
only attempt at justification was the testimony of Autrey, 
that Brown had told him that he had been indicted in Ala- 
bama for stealing a hog. This was denied by Brown, who 
testified that all he told Antrey was, that he had been in- 
dicted for injuring ahog. Another circumstance relied on 
in mitigation of damages was, that he and Brown had had 
a difficulty of some sort, and Brown had cursed him to 
other people, etc. The jury had the case before them 
under proper instructions, and they found a verdict in favor 
of Brown, assessing the damages at $1,000. A motion for 
new trial was made on several grounds, and the court 
granted the motion. This grant of a new trial was ex- 
cepted to, and error is assigned on the same to this court. 

1. One of the grounds of the motion for new trial was, 
that the court refused to allow the defendant to go on and 
prove the circumstances of the difficulty which he and 
Brown had had previously. The court allowed him to 
prove that they had had a difficulty, but declined to allow 
him to show the circumstances of the difficulty. We think 
the court was right in rejecting such testimony. It was 
wholly immaterial; it was no justification of the libel, 
nor was it a circumstance to mitigate the damages. On 
the contrary, the proof of a previous difficulty between 
the parties would:seem to show malice on the part of Au- 
trey in writing the letter. 

2. Another ground of error was, that the court, while a 
jury of twelve men of the original panel was out, had 
twelve more summoned as tales jurors and impanelled, 
and that they struck the jury from the panel thus made. 
There was no objection at the time to this action of the 


court. The parties went on and struck the jury without. 


objection ; and the first time objection was made was in 
the motion for new trial. We think that this action of 
the court does not authorize a new trial in this case; 
under the circumstances, the parties would be considered 
to have waived any irregularity of this kind in the form 
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ation of the jury. They knew of the fact, and had a nght 
to object, and could have been heard at the time.- They 
failed to do this, but went on and selected the jury; and 
we think the objection came too late. 

3. Another objection was, that there was a man named 
Rainwater, who by mistake they forgot to strike off. He 
was a man they knew, and before they struck the jury, 
they knew that they did not want him; but they failed 
to strike him and he was left on the jury. They said 
Autrey’s son had whipped Rainwater, and therefore he 
was not an unprejiudiced juror to try Autrey’s case; also 
that Rainwater did not like one of Autrey’s counsel. We 
do not think that constituted any ground for a new trial. 
They took this man on the jury, knowing that he was 
objectionable, and took the chance of getting a verdict 
from him; and if they made a mistake, they must bear 
the consequences of the mistake. 

4, Another ground of the motion for new trial was, that 
the damages awarded by the jury were excessive. Whether 

‘the damages were excessive or not depends on the facts 
shown by the record; the judge must determine this from 
what was shown on the trial of the case. The amount of 
damages, it seems to us, is rather moderate than exces- 
sive; but we think our code settles this matter. §3067: 
“In some torts the entire injury is to the peace, happiness 
or feelings of the plaintiff; in such cases, no measure of 
damages can be prescribed, except the enlightened con- 
science of impartial jurors. The worldly circumstances 
of the parties, the amount of bad faith in the transaction 
and all the attendant facts should be weighed. The ver- 
dict of a jury, in such a case, should not be disturbed, 
unless the court should suspect bias or prejudice from its 
excess or its inadequacy.” We do not suspect any bias or 
prejudice from the excess of this verdict, and we cannot 
see from the record why the court below should suspect 
any bias or prejudice. 

*In Bishop & Parsons vs. The Mayor and City Council 
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of Macon, 7 Ga. 204, Judge Lumpkin held that in cases 
of batteries, libels, crim. con., malicious prosecution, and 
the like, the verdict of the jury would not be disturbed by 
the court, because the law gave no criterion of damages in 
such cases. The standard is the enlightened conscience of 
the jury. And unless it appear from the facts that the 
jury was influenced by bias or prejudice, or some other 
improper motive or influence, the court should not inter- 
fere. So we conclude, after looking at this record, that 
the case was fairly tried, and that no mistake of law was 
made by the court in his instructions to the jury; and the 
verdict ought to have been allowed to stand. We there- 
fore reverse the judgment of the court below. 


SPEER vs. MATTHEWS. 


A suit was brought by C. & P. as plaintiff’s attorneys, and they rep- 
resented him until 1872, when they appear to have been absent 
from the court, and S. represented the case, and judgment was 
obtained. The names of C. & P. and S. were entered on the docket 
of the superior court, but only those of C. & P. appeared on the 
ji. fa. as representing the plaintiff. It was not shown how the 
judgment was signed. Shortly after the judgment was obtained 
and execution issued, it was turned over by C. & P. to another 
attorney, who kept it in life by causing entries to be made upon it 
until 1885, when he negotiated a sale of the ji. fa. and in pursu- 
ance thereof and of an agreement of the heirs of the deceased 
plaintiff, the administrator assigned the execution. The attorney 
who negotiated the transfer did not know of any claim of §S. for 
fees, or that any other attorney than C. & P. was connected with 
the execution, and in the progress of the negotiations, he stated to 
the proposed transferee that the ji. fa. was not encumbered with 
any attorneys’ liens. In the hands of the transferee the fi. fa. 
was levied, and brought a fund into court less than sufficient to 
satisfy it. S. claims a lien upo. the fund: 

Held that, under the facts of the case, all parties having or claiming 
any interest in the execution, by lien or otherwise, were bound 
by the representations made to the transferee, and were estopped 
from interfering with his rights or taking from him any part of the 
sum raised by the sale. 


April 16, 1887. 
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Attorney and Client. Liens. Estoppel. Before Judge 
Boynton. Upson Superior Court. January Term, 1887. 








Reported in the decision. 

Hatt & Hammonp, for plaintiff in error. 

ALLEN & SanpDwicu, for defendant. 
Hatt, Justice. 


R. A. Matthews, as the assignee of a fi. fa. in favor of 
Harvey W. Todd, administrator of Joseph Todd, deceased, 
caused it to be levied on the property of the defendant 
in fi. fa., Lemuel N. Dawson. The property was sold and 
the money arising from the sale brought into court, when 
Judge Speer claimed that he had a lien upon it as the 
counsel who procured the judgment on which it was raised. 
The suit was originally brought by Messrs. Cabaniss & 
Peeples, and they represented the plaintiff until 1872, 
when they appear to have been absent from the court. 
At the spring term, 1872, Judge Speer represented the 
case in court, and the judgment upon which this fi. fa. 
issued was then obtained. This execution was issued in 
April, 1872. Judge Speer’s name appears to have been 
entered upon the docket of the superior court of Upson 
county as counsel for the plaintiff in the action. Caba- 
niss & Peeples’ names were also entered upon the docket. 
How the judgment was signed, we can only infer. The 
names of Cabaniss & Peeples appear on the back of the 
execution as attorneys representing the plaintiff, and 
no other name appears there. The judgment was 
not introduced in evidence. Shortly after this judgment 
was obtained, Cabaniss & Peeples turned it, together with 
other business they had, over into the hands of Joseph 
.Cotten, Esq. an attorney residing in Thomaston. Mr. Cot- 
ten looked after this business. He kept the execution in 
life by causing the sheriff to make entries thereon. He 
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knew no other parties connected with the transaction than 
Messrs. Cabaniss & Peeples, from whom he received it, and 
whose instructions he was carrying into effect. In the 
fall of 1885, Matthews applied to Cotten to purchase this 
ji. fa. Cotten negotiated terms with him, and the pur- 
chase was effected for a specified amount of money. Cot- 
ten did not transfer the fi. fa., but he caused the adminis- 
trator to get authority from the heirs dispensing with the 
necessity of an order of the court of ordinary to sell, 
assign or transfer this fi. fa.,and Harvey W. Todd, the ad- 
ministrator, himself, under this authority, made the trans- 
fer. 

The assignee of this fi. fa. does not seem to have had 
any direct communication with Todd. His negotiations 
for its assignment, as before remarked, were carried on with 
Cotten, who had the entire control of it, as the represent- 
ative of Messrs. Cabaniss & Peeples. He was particular 
to inquire about the attorneys’ liens, and so far as Cotten 
knew, the fi. fa. was not incumbered at all. He made that 
representation to Mr. Matthews, and upon it Matthews 
purchased the fi. fa. at the amount for which those to whom 
it belonged had authorized its sale and assignment, paying 
therefor somewhere between four and five hundred dollars. 
The fi. fa. was for a considerably larger amount. We do 
not understand that the judge who tried this case in the 
court below denied the existence of the lien of Judge 
Speer upon the fi. fa. He simply determined that, under 
the facts of the case, he had no right to enforce that lien 
upon the fund brought into court by the assignee and 
against his right to the same, and we think the conclusion 
reached by him was correct. 

Judge Speer did not appear as attorney of record. It 
is true, he proves that he was employed by Todd, but it 
does not appear that he was to take the place of Cabaniss 
& Peeples, who were the original attorneys; Cabaniss & 
Peeples were never dismissed from the control and man- 
agement of the suit. During all this interval of time from 
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1872 to 1886, Judge Speer seems not to have concerned 
himself in the slightest degree about this fi. fa. He took 
no steps to keep it in life. If his name had appeared to 
the judgment that was rendered in this case, it is some- 
what strange that that judgment was not introduced in 
evidence on the trial. It must have been signed, from 
what appears on the execution, by Cabaniss & Peeples, 
who when it was issued did at once assume the control of 
the fi. fa.; they made arrangements to keep it in life, and 
turned it over to a vigilant, conscientious and cautious at- 
torney practicing in that court. There is no dispute that 
Cotten made such representations as he believed to be 
true; that he had no notice of any claim of Judge Speer 
to an interest in this fi. fa.; and that he told Matthews, as 
he had a right to tell him, that there was no such incum- 
brance on the title to the execution. Matthews bought 
under these circumstances; he caused this execution to be 
levied ; he raised fhe fund upon which this contention 
arises, and by his action brought it into court. The sum 
realized was wholly insufficient to discharge the debt in 
judgment, and when brought into court, he then learned 
for the first time that Judge Speer had any claim upon it. 
We think that Cotten was in this matter acting as the rep- 
resentative of all the parties having or claiming any inter- 
est in this execution, by lien or otherwise; at least, that 
Matthews had the right so to regard him; that they are all 
bound by the representations he made, whether they were 
true or not, and that the parties and attorneys in the case 
are estopped from interfering with the rights of this as- 
signee, and from taking any part of the sum raised by the 


sale under execution. We therefore order the judgment 
affirmed. 




























SHANNON vs. REYNOLDS et al. 


Under the act of October 17, 1870, (acts 1870, p. 14,) the ordinary 
and the other commissione-s of Douglas county, after purchasing 
land and selling off lots for the erection of a court-house and jail, 
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on June 2, 1875, entered into a contract for the erection of a court- 
house and furnishing materials therefor, agreeing to pay $5,800 
for the materials and work, $1,000 of which was to be paid when 
the walls were completed, and the balance when the building was 
finished, and the builders were to receive twelve per cent. on all 
delayed payments. After the work was completed, on July 3, 
1876, the ordinary ordered the treasurer of the board of commis- 
sioners to pay to the contractors the amount due them, with 
twelve per cent. interest from December 25, 1875. Various 
amounts were paid on the orders so issued, and some of them 
were transferred by assignment. Upon application by the hold- 
ers for a settlement, and under the recommendation of the grand 
jury, a tax was levied and collected and went into the hands of 
the treasurer for the purpose of paying this and other debts. On 
May 15, 1886, the ordinary endorsed on each of the orders the 
amount found to be due, audited and allowed, and directed the 
treasurer to pay them out of the fund in his hands raised by tax- 
ation. The treasurer refused to make payment, and a mandamus 
nist was issued against him: 

Held that, unless the treasurer, who was the executive officer of the 
ordinary, could show that the order on him was fraudulent, or that 
a mistake existed as tothe amount found to be due, he could not go 
behind the judgment of the ordinary, acting as county commis- 
sioner, directing the payment of the sum, and set up want of 
authority in the commissioners to agree to pay twelve per cent. on 
delayed payments, or that the debts were barred when audited. In 
the absence of any evidence of fraud or mistake as to the amount 
found due, the mandamus was properly made absolute. 


April 14, 1887. 


County Matters. Douglas County. Officers. Treas- 
urer. Mandamus. Before Judge Ricnarp H. CuarK. 
Douglas Superior Court. January Term, 1887. 


Reported in the decision. 


Joun M. & Joun V. Eoae; M. M. Smrru; P. H. Brew- 
sTER, for plaintiff in error. 


Taos. W. Latuam, for defendants. 
HAaAL.t, Justice. 


A. Reynolds and H.V. Reynolds, in their individual 
right, and A. & H. V. Reynolds, as partners, became re- 
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lators in a petition for mandamus against Shannon, county 
treasurer of Douglas county, and called upon him to show 
cause why he should not pay over a certain indebtedness 
from the county of Douglas, which the relators claimed to 
be due them. 

By the 3rd section of the act of the General Assembly, 
approved Oct. 17th, 1870, (acts 1870, p.14,) which act au- 
thorized the laying off and organizing of Douglas county, 
the ordinary of the county, together with four other per- 
sons named therein, were made and constituted a board 
of commissioners for the county, and they were empow- 
ered, on the location of the county site, to purchase a lot 
of land at the county site, to lay off the same into town 
lots and sell them at public sale, and to apply the pro- 
ceeds of the sale to the erection of a court-house and jail 
for the use of the county. After this land was purchased 
and the sale was made, the ordinary and his co-commis- 
sioners, on the 2d of June, 1875, entered into a contract 
with J. H. Wallace, J. W. Henderson and J. T. Dyson to 
erect a court-house and to furnish material for its erection, 
agreeing to pay them for the material and work the price 
of $5,800. According to the terms of this contract, the 
sum of $1,000 was to be paid when the walls were com- 
pleted, and the balance when the building was finished. 
Another stipulation in the contract was, that the builders 
were to receive 12 per cent. upon all delayed payments. 
After the work was completed, on the 3d of July, 1876, 
the ordinary ordered the treasurer of the board of commis- 
sioners to pay the contractors the amount due for the 
building of the court-house, with 12 per cent. interest 
from 25th December, 1875. There were quite a number 
of these orders. Four of the orders came by regular as- 
signment, either directly or through previous assignees, 
into the hands of the relators; and while in the hands of 
the original owners and their assignees, various sums were 
paid on them at different times. After allowing all of 
those payments, however, a baiance of between $1,900 and 
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$2,000 was found to be still due on them, and upon the 
application of these parties for a settlement of their de- 
mand, the grand jury of the county recommended the as- 
sessment of a tax, which was levied by the ordinary and 
was collected and went into the hands of the treasurer for 
the purpose of paying this, among other debts of the 
county. 

On the 15th of May, 1886, the ordinary of the county 
endorsed on each of these orders the amount found to be 
due, audited and allowed them, and directed the treas- 
urer to pay the owners thereof, the then holders or their 
attorneys, the sum found to be due on each of them, out 
of the funds in his hands raised by taxation for the 
purpose of paying this indebtedness. The treasurer, ad- 
mitting that he had those funds in hand, refused, upon a 
demand made upon him by the holders of these papers, 
to pay them. Thereupon, heir petition for mandamus 
was filed and an order nzs¢ was directed to be issued. The 
respondent demurred to the ,etition on various grounds, 
and also answered the rule alling upon him to show cause 
why the mandamus should not ».e made absolute. The 
answer brought forth nothing new; it was a virtual repe- 
tition of the grounds of demurrer. He claimed that he 
could not safely pay the money until the questions made 
by his demurrer and answer were settled. 

When the case was called for hearing, it was submitted 
to the decision of the presiding judge, without a jury, 
both upon questions of fact and law, including of course 
the questions that had been made by the demurrer. The 
judge, on hearing this cause shown, decmed it insufficient, 
and made the mandamus absolute. 

There are quite a number of exceptions taken to this 
decision of the court, only two of which, however, were 
insisted upon in the argument before this court, viz: (1) 
that those commissioners had no right to enter into a con- 
tract with these parties for the payment of interest of 12 
per cent. upon the conditions mentioned; and (2) that 
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when these debts were audited and directed to be paid in 
1886, they were barred by the statute of limitations, and 
that the order of the ordinary, directing them to be paid, 
under the circumstances, was in violation of his duty, as 
he was not authorized by the law to waive the statute of 
limitations, or to revive, by a new promise, a debt of the 
county already barred. 

In the view we take of this case, it is not necessary to 
decide either of these questions; though if it were, we 
would find little difficulty in overruling the exceptions 
taken to the decision. Unless this treasurer, who is the 
executive officer of the ordinary, could show that the order 
on him was fraudulent, or that a mistake existed as.to the 
amount found to be due, he could not go behind the judg- 
ment of the ordinary, acting as county commissioner, di- 
recting the payment of this sum. There is no pretence of 
any fraud or mistake as to the amuunt found to be due. 
These parties seem to have been vigilant in prosecuting 
their rights ; the county. displayed an equally commend- 
able desire to meet and satisfy its obligations. They 
raised the money in the method pointed out. by law, for the 
purpose of satisfying these demands; and having raised it 
in that way and for that purpose, they directed their treas- 
urer to pay it over for the satisfaction of these demands. 
We think this view entirely conclusive of this case, and 
must result in an affirmance of the judgment. 

Judgment affirmed. 


Moore ws. GARLAND. 


1. Where suit was brought on a note which contained a statement 
that it was given “‘for value received for a patent-right to the 
Shellnut Water-Engine for Crawford county, No. 302,167, patented 
July 15th, 1884 ”’ and pleas of failure of consideration, and want 
of consideration because there was no assignment of the patent- 
right made by the defendant to the payee, were filed, it was no 

sufficient defence to the action to show that the defendant bought 

this patent-right for Crawford county ; that at the time he bought 
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it, no assignment was made to him; that the payee was only an 
agent for the Shellnut Water-Engine Company ; and that he could 
not make an assignment of this patent-right. There was no evi- 
dence that the defendant was to have a transfer or assignment of 
the patent-right at the time he gave the note, nor was it shown 
that he ever tendered the money due on the note to the payee 
and demanded the assignment; and in the absence of such testi- 
mony, the presumption from the note would be that he was en- 
titled to an assignment of the right when he paid the note. 

2. Tender of the money to the payee, a demand for the assignment 
and failure to obtain it would have been a good defence to a suit 
on the note after its maturity; and even after judgment, such 
facts would authorize a court of equity to enjoin its collection. 


April 21, 1887. 


Promissory Notes. Contracts. Consideration. Patents. 
Before Judge Simmons. Crawford Superior Court. Sep- 
tember Term, 1886. 


Reported in the decision. 


Lorron & Moors, for plaintiff in error. 


Tisincer & TistncER, by Harrison & Perepiss, for de- 
fendant. 


BLANDFORD, Justice. 


Garland sued Moore on a promissory note for $100, 
dated April 8th, 1885, due October Ist, next thereafter. 
The body of the note shows that it was given “for value 
received for a patent-right to the Shellnut Water-Engine 
for Orawford county, No. 302,167, patented July 15th, 
1884.” To this action Moore pleaded (1) total failure 
of consideration; (2) that there was no consideration, 
because there was no assignment of the patent-right made 
to him by the payee at the time he gave the note. 

The plaintiff, on the trial, introduced the note in evi- 
dence and rested his case. The defendant was then 
introduced as a witnéss, and testified that he bought this 
patent-right for Crawford county, and that at the time he 
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bought it, there was no assignment made to him of this 
patent-right for Crawford county, by the assignee or any- 
body else; and that the payee of the note was only an 
agent of the Shellnut Water-Engine Company, and that 
he could not make an assignment of this patent-right; and 
he rested his case on that. The court instructed the jury, 
there being no controversy as to the facts, to find a ver- 
dict for the plaintiff. This is excepted to, and is the error 
assigned here. 

We have no complaint to make as to the instructions of 
the court. The evidence of the defendant was not sufli- 
cient to bar the plaintiff’s right to recover on this note. 
There was no testimony on the part of the defendant that 
he was to have a transfer or an assignment of this patent- 
right at the time he gave this note; nor did he show that 
he had ever tendered the money due on the note to the 
payee and demand this assignment. In the absence of 
such testimony, the presumption would be from this uote 
that he was entitled to an assignment of this right for 
Crawford county when he paid the note. He was not 
entitled to it, according to his own evidence, at the time 
he signed the note. He might have defended the suit suc- 
cessfully by having tendered the money to the payee and 
demanded this assignment, and if the assignment was not 
delivered to him, that would be a good defence to the note 
after its maturity; and he could yet defend the case, after 
judgment, by tendering the money and demanding the 
assignment; and upon the refusal to assign this right, a 
court of equity would not hesitate to enjoin the collection 
of the judgment. 

For these reasons, we think the court below was right, 
and judgment is affirmed. 
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MITCHELL, executor, vs. PRATER. 


1. Where an execution against a married woman was levied on cer- 
tain property as belonging to her, she could interpose a claim 
thereto as being a homestead granted to her husband, of which 
she was a beneficiary ; anda judgment in her favor, based on a 
verdict finding the property not subject under such a claim, will 
not be arrested on the ground that the defendant in execution 
was also the claimant. ‘ 

. Where a homestead was set apart to a husband, and on applica- 
tion to the chancellor, an order was passed allowing the sale of 
both the homestead and the fee in the property for reinvestment, 
it being alleged that there were no creditors; and where a por- 
tion of the property was sold for a certain price, and in considera- 
tion thereof, the vendee conveyed another tract of land, making 
the deed to the wife, this was a defective execution of the power 
granted by the order; but upon execution of the deed to the wife, 
a trust resulted to the husband, he being in possession with his 
wife, and the property so conveyed to her was not subject to 
sale under a judgment subsequently obtained against her individ- 
ually. Therefore where, to the levy under an execution founded 
on such a judgment, the wife interposed a claim to the property 
as a homestead, on the trial of the case the record of the home- 
stead and the application and order for sale were admissible in ev- 
idence, as also was testimony as to the sale of a portion of the 
property and the making of the conveyance to the wife in con- 
sideration of the purchase price therefor. 


April 4, 1887. 


Homestead. Husband and Wife. Levy and Sale’ 
Claim. Trusts. Evidence. Before Judge Estes. Hall 
Superior Court. August Term, 1886. 


Reported in the decision. 

H. H. Perry, by brief, for plaintiff in error. 

W. F. Frnntey; S. C. Dunuap, for defendant. 
BLANDFORD, Justice. 


Martha Prater applied to the ordinary, in 1876, to have 
a homestead and exemption set apart out of the property 
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of her husband, Joseph Prater; and the application was 
granted. The homestead set apart consisted of several 
tracts of land. In 1877, Joseph Prater and Martha Pra- 
ter applied to the judge of the superior court for leave to 
sell this property, and to sell not only the homestead 
but the fee; and it was alleged in the application that 
Joseph Prater owed nothing and had no creditors. The 
judge thereupon granted an order authorizing Joseph Pra- 
ter to sell the property and reinvest in other property as a 
homestead. A portion of the property was sold to A, D. 
Candler, consisting of a lot in the town of Gainesville, 
for a certain sum of money; and in coasideration of the 
purchase price, Mr. Candler conveyed another tract in that 
town to Martha Prater. A judgment was obtained against 
Martha Prater, and an execution issued upon it and levied 
upon this tract of land conveyed by Candler toher. Mrs. 
Prater interposed a claim, claimingit as exempt from levy 
and sale by virtue of the fact that it had been set apart 
to her asa homestead. On the trial of the claim case, a 
record of the homestead papers was offered in evidence, 
and was objected to on the ground that it was immaterial. 
The court overruled the objection and allowed it to go to 
. the jury ; and this is excepted to. 

The application to the judge of the superior court for 
leave to sell the homestead property, and the order grant- 
ing the application, were also offered in evidence, and ob- 
jected to as immaterial; and the court overruled the ob- 
jection and allowed the evidence to go to the jury. 

The testimony of Mr. Candler was offered to show that 
he had bought a portion of the property exempted and set 
apart as a homestead, and that in consideration of the price 
he was to pay for it, he had conveyed,the land levied on 
to Martha Prater. This was objected to as immaterial, and 
the court overruled the objection and admitted it. 

The jury found the property not subject, and thereupon 
the plaintiff in execution moved to arrest the judgment 
upon the ground that Martha Prater was defendant in 
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execution and also claimant. The court overruled that 
motion ; whereupon a motion for new trial was made by 
the plaintiff in execution on the several grounds stated, 
which was overruled wy the court, and this is also ex- 
cepted to. 

1. We do not see any good reason why Mrs. Prater could 
not have interposed a claim in this case. The execution 
was against her individually, and her right in this prop- 
erty was that of a beneficiary in the homestead estate, the 
property having taken, or being intended by the parties to 
take, the place of the property originally set apart as a 
homestead. We think, therefore, she could have properly 
interposed a claim, or an affidavit of illegality, and 
we think the court was right in overruling the motion. 

2. Nor do we think the court committed any error in ad- 
mitting in evidence the record of the homestead proceed- 
ings and the application to the judge of the superior court 
and his order, nor in admitting in evidence the testimony of 
Mr. Candler. This evidence was introduced for the purpose 
of showing that the property levied on was simply a re- 
investment of the proceeds of the homestead which had 
been already taken. It is true, this was a defective and 
an awkward execution of the power created by the order 
of the judge of the superior court, authorizing Mr. Prater 
to sell the property and reinvest; nevertheless, we think 
that as soon as Mr. Candler made this deed to Mrs. Prater, 
a trust resulted to her husband, and he also being in pos- 
session with his wife, it executed itself. The trust was 
really and in effect executed, although defectively exe- 
cuted, and the court will give it effect. 

If this was property which was exempt from levy and 
sale, to allow the property to be sold under an execution 
against the beneficiary would defeat the very object of 
the homestead law itself. She had no title to it. She 
had a kind of encumbrance on the property, but the title 
wasin her husband. Her encumbrance was the right to 

v 78 49 
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use the property during her life, and her creditor could 
not levy on and sell this property. 

So we affirm the judgment of the court below refusing 
a new trial. 


LANGMADE, administrator, vs. TUGGLE et al. 


. Where, after the birth of a bastard, his mother married and had 
other children by her husband, upon the death of the bastard 
leaving real estate, the title passed to his mother by inheritance, 
and thereupon the marital rights of her husband attached; and 
when she died, the title was cast upon him by operation of law, 
and upon his death before reducing the property to possession, 
the title passed to his childrenas his heirs at law. These children 
might have brought suit intheir own name, there being no ad- 
ministration and no debts, but if they preferred, they could have 
an administrator appointed for the estate of the bastard, and he 
could sue for and recover the property for the purpose of sale 
and division among them; nor, in a suit by such administrator, 
could the tenant in possession object to the administration as 
void. 

2. The defendants had no title by prescription in this case. 
(a) The verdict was demanded by the evidence, and the grant of a 
new trial was error. 


April 13, 1887. 


Bastards. Inheritance. Title. Prescription. Husband 
and Wife. Administrators and Executors. Verdict. New 
Trial. Before Judge Branuam. Haralson Superior Court. 
July Term, 1886. 


Reported in the decision. 
W.C. Apamson; W. F. Browy, for plaintiff in error. 
Buance & Noyes; J. M. McBripsg, for defendants. 


BLaNDForD, Justice. 


William Beck was a bastard; he was born before his 
mother married. She intermarried, after his birth, with a 
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man named Stephen Beck, by whom she had several chil- 
dren. William Beck died before his mother, and she died 
before her husband, Stephen Beck. The husband then 
died, leaving several children. William Beck was the 
grantee of a certain lot of land, then in the county of Car- 
roll, now in the county of Haralson. He drew it and the 
grant issued to him after his death. Some of the children 
of Stephen Beck, his heirs at law, applied to Mr. Lang- 
made to take out letters of administration upon the estate 
of Beck, in the county of Washington, where Beck died; 
and he brought an action against the defendants in error 
to recover this land, and a recovery was had. The court 
granted a new trial, and Langmade, the administrator, ex- 
cepted. 

Several points arise in this case. William Beck being 
a bastard, and having no brothers and sisters who could 
inherit from him, his mother was the sole heir at law, and 
the title to this property was cast upon her. And there- 
upon the marital rights of the husband attached; she hay- 
ing died first, the title was cast upon him by operation of 
law, but he died before reducing it into possession. His 
death cast the title upon his heirs at law, his children. 

1. One of the points is that this administration was 
wrong; that there was no power in the court of ordinary 
to grant it. We think the court of ordinary did have 
power to grant administration at the instance of these par- 
ties, William Beck’s half brothers and sisters. Although 
they could not inherit from Beck, they could inherit from 
his mother, who was their mother. And the father, al- 
though no kin to William Beck, could inherit from the 
mother, and upon the father’s death, these children could 
inherit from him. The title to this land went, by opera- 
tion of law, to them, and they had the right to have this 
administration upon the estate; it was nobody’s business 
but their own, and it did not lie in the mouths of the de- 
fendants in error, who were the tenants in possession, to 
say that this administration was wrong. They had only 
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gotten possession of this land a year or two before this 
action of ejectment was brought. Before that, the land 
was vacant, wild land; nobody had been in possession; 
and if these parties wanted to have the administration for 
the purpose of a sale and division among themselves, it 
was a proper administration, and this administrator, Lang- 
made, had a right to recover the land for the purposes of 
that administration. There being no debts of Beck (he 
died in 1835 or 1836), the administrator had a right to sell 
it for division among the heirs at law. The verdict was 
right, finding for Langmade as the administrator of Beck, 
and there was no reason for any grant of a new trial in 
this case. 

2. The title was in him for the purpose of recovering 
this land, and those parties had no title by prescription. 
They had some pretended deeds to it; but, speaking for 
myself and not for the other members of the court, I can 
say that I have looked at the deeds, and I am satisfied 
they are very badly fixed up forgeries. I knew some of 
the parties to them, and remember one of the witnesses, 
whose name is put there as a justice of the peace in the 
county of Marion, where I lived. He did not live in Ma- 
rion county, but always lived at Geneva, in Talbot county, 
and never was a justice of the peace or notary public for 
the county of Marion. But be that as it may, the title 
was in William Beck. When the State granted the title, 
it passed to his heirs at law, and they had a right to have 
administration. They could bring this suit in their own 
name without administration, or they could have admin- 
istration and proceed in the name of the administrator. 

It is probably overlooked by counsel that under the act 
of 1856, where no administration is taken out upon a dead 
man’s estate within five years, the statute of limitations 
can continue to run; it does not prevent the statute of 
limitations from running after the five years. The admin- 
istration may be taken out at any time after the five years, 
and they are not hurt by its being taken out after the five 
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years have elapsed. They get all the benefit of the stat- 
ute of limitations to which they would be entitled under 
the act of 1856. Itis not very well codified, but will be 
found in the statute of limitations. Acts 1856. 

So we think the court did wrong to grant a new trial in 
this case, the verdict having been demanded by the law 
and the evidence. 

Judgment reversed. 


Pairs, JR. vs. THe Crty oF ATLANTA. 


. Unless there is a municipal ordinance authorizing it, the recorder 
cannot impose a fine for engaging in the business of a paw nbroker 
without license ; but a valid ordinance on the subject may be en- 
forced in that way. There is no ordinance in the record. 

2. While a traverse of the answer stands undisposed of, it is error 
for the court to hear a certiorari upon its merits and render a final 
judgment dismissing the writ and affirming the judgment of the 
magistrate, whose answer as to certain matters of fact is alleged 
to be false. 


March 18, 1887. 


Municipal Corporations. License. Pawnbrokers. Prac- 
tice in Superior Court. Certiorari. Before Judge Ricu- 
aRD H. Criarx. Fulton Superior Court. September 
Term, 1886. 


Reported in the decision. 


Joun G. Co~npweLtL; W. R. Hopeson, for plaintiff in 
error. 


J.B. Goopwin ; J. T. PENDLETON, for defendant. 


BLECKLEY, Chief Justice. 


Phillips was summoned to answer before the recorder 
for engaging in the business of a pawnbroker without reg- 
istering or obtaining a license. His counsel demurred to 
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the summons as not charging any offence legally punisha- 
ble by fine; and the demurrer was overruled. Evidence 
was heard and a judgment rendered inflicting a fine of $300. 
A certiorari to the superior court was obtained, and to that 
a return by the recorder was made. A portion of that 
return, as to material facts, was traversed. That traverse 
was never disposed of. The judge of the superior court, 
the traverse being on the record undisposed of, heard and 
determined the case on its merits, dismissed the certiorari, 
affirmed the judgment of the recorder, and entered up a 
judgment upon the certiorari? bond, against Phillips and 
his security on that bond, for the amount of the fine. 

1. As to the point that the demurrer should have been 
sustained, we hold merely this: Unless there is a munic- 
ipal ordinance authorizing it, the recorder cannotimpose a 
fine for engaging in the business of a pawnbroker without 
license ; but a valid ordinance on the subject may be en- 
forced in that way. Code, §2137. There is no ordinance 
in the record. We are inclined to think that it was in- 
cumbent upon the recorder, if he rested his judgment over- 
ruling the demurrer upon an ordinance of the city, to 
make a return of that ordinance in answer to the writ of 
certiorari. If the petition disclosed that there was an 
ordinance, it would have been the duty of the petitioner 
to set itout. But the demurrer went upon the theory that 
there was none; and if there were none, of course the 
petitioner could not set it out. If the demurrer was prop- 
erly overruled, the authority for overruling it must have 
been some ordinance, and this makes the question whether 
there was such an ordinance. We are inclined to think it 
was matter for the city to show rather than the petitioner, 
because the petitioner's theory is that there was no such 
ordinance. 

2. With regard to the action of the court in disposing 
of the certiorari while a traverse of the recorder’s return 
was pending, there can be no question of its irregularity ; 
and we think it of sufficient importance to remand the 
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case. The traverse is either material or immaterial. If 
immaterial, it ought to have been demurred to by the city 
and put out of the case; if material, the issue formed upon 
it should have been tried by a jury. Code, §4066. The 
court seems to have assumed that the traverse was true; 
but there is no statement in the record that it was admit- 
ted to be true, or that it was dealt with in any regular 
manner whatever. If it was admitted true, the admission 
ought to have gone into the record, so that the court could 
know, and we could know in reviewing its decision, ex- 
actly the state of facts upon which the certiorari had to 
be or ought to be determined. It cannot, as some suppose, 
be of little consequence to observe regularity in judicial 
proceedings. It is a mistake to attempt to reach the end 
of controversy in any way except the way prescribed by 
law. The art of administering justice, if an art at all, is 
obliged to be important. It has been practiced for ages, 
and is one of the institutes of all civilized countries. To 
let go form and regularity is to confess before the world 
that the profession of the law is a needless profession. 
The essential difference between courts of law and other 
instrumentalities for administering justice is, that courts, 
aided by lawyers, know how to do it; other people do 
not. When the truth of a magistrate’s return is traversed, 
the first business in order is to dispose of the traverse. 
That being done, you are ready for the main work. So 
long as the traverse stands undisposed of, the case is not 
ripe for hearing upon the merits, and no such hearing 
should be had. There may or may not be in this record 
enough to uphold the judgment affirming the recorder’s 
judgment, but the recorder’s judgment never has been 
properly reviewed. The case was not in a condition to 
deal with finally at the time the judgment of affirmance 
was pronounced. There ought to be another hearing. 
Judgment reversed. 
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HotcomsgE, for use, vs. THE RicHMoND AND DANVILLE Ral_- 
ROAD OoMPANY, and wie versa. 


. Where an insurance company brought suit against a railroad com- 
pany, alleging that certain cord-wood, belonging te a person 
named, was burned and destroyed through the carelessness of de- 
fendant’s agents and servants ; that the plaintiff had insured the 
wood to the owner, and had paid him the insurance money there- 
on, amounting to $208.25; and that it was entitled to recover that 
amount from the railroad company; such a declaration was de- 
murrable as showing no privity between the parties and no right 
of action on behalf of the plaintiff against the defendant. 

Such a declaration was amendable by inserting the name of the 
owner of the wood as the plaintiff suing for the use of the insur- 
ance company. 

. Where the plaintiff and another witness testified that the wood 
destroyed belonged to the former, and it appeared that the wood 
was destroyed by fire, resulting from the improper arrangement 
of one of the defendant’s engines, although it may also have ap- 
peared that, on a former suit between a firm of which the plaintiff 
was a member and the railroad company in regard to the same 
wood, the witnesses then testified that it belonged to the firm, 
this did not furnish a ground for a nonsuit, but was matter forthe 
consideration of the jury. 


March 11, 1887. 


Actions. Parties. Amendment. Nonsuit. Before 
Judge Van Epps. City Court of Atlanta. December Term, 
1886. 


Reported in the decision. 

Hittyer & Bro. for plaintiff. 

Hopkins & Guenn, for defendant. 
BLANDFORD, Justice. 


The original action was brought by the Hamburg-Bremen 
Fire Insurance Company against the defendant, in which 
it was alleged that certain cord-wood, the property of Wm. 
H. Holcombe, upon the line of road of the defendant, 
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was burned and destroyed by the defendant, by the care- 
lessness of its agents and servants; that this fire insur- 
ance company had insured the same to Holcombe, and had 
paid the insurance money to him, $208.25; and it asked a 
judgment against this company for the amount it had paid 
out for insurance to the assured. To this declaration the 
defendant demurred, on the ground that there was no 
right of action in this insurance company against it; that 
there was no privity between them; that the defendant 
had destroyed no cord-wood belonging to the insurance 
company. The court sustained the demurrer and dismissed 
the action, and to this the plaintiff excepted. That is the 
first ground of exception. Then the plaintiff moved to 
amend his declaration by adding William H. Holcombe, 
for the use of the Hamburg-Bremen Fire Insurance Com- 
pany, and the court allowed this amendment; and to this 
the defendant excepted. The plaintiff thereupon pro- 
ceeded to trial, and showed by his evidence that the insur- 
ance company had insured this wood, and had paid a cer- 
tain amount of money on the insurance of the same; that 
the wood had been destroyed by fire from one of the 
engines of the defendant company, and this was negli- 
gence on their part; that an engine which was not prop- 
erly arranged emitted sparks in all directions, setting the 
woods on fire as it passed; and that the wood belonged to 
Wm. H. Holcombe. 

Holcombe testified that it was his wood; tha. he and 
a man named Stansell were in partnership under the name 
of Wm. H. Holcombe & Co.; that their arrangement was 
that he should furnish all the money for the wood pur. 
chased along the line of the road, and it was to be his 
wood until it was sold, and they were to divide the 
profits of the sale between them. Stansell testified to 
the same thing. While they were on the stand, the de- 
fendant, on cross-examination, brought out that on a for- 
mer suit, brought by Wm. H. Holcombe & Oo., a firm 
composed of Wm. H. Holcombe and Stansell, they had 
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testified that this wood belonged to Holcombe & Co. and 
not Holcombe; and the court allowed testimony to show 
that this was the wood which was embraced in that action; 
and the amount of the recovery in that action was also 
allowed by the court to be proved. There was no objec- 
tion to this at that time.. After the plaintiff closed his 
case, the defendant moved for a nonsuit, making a general 
demurrer to the evidence, and contending that, according 
to the testimony in the case, the plaintiff was not entitled 
to recover. When that motion was made, the plaintiff 
moved to rule out all the testimony of the witnesses which 
went to show anything embraced in the record of that 
suit of Holcombe & Co. vs. Richmond and Danville Rail- 
road Company. The court ruled it all out and nonsuited 
the case; whereupon the plaintiff excepted; and the 
question he makes is, that the court was wrong in not 
ruling out all the evidence touching the record in the 
former suit. Some of it comes up here in the motion for 
new trial; and it appears in the brief of evidence what 
that record did contain and what the parties did state. 

1, 2. We think the court was right to have dismissed 
the case on the demurrer filed by the plaintiff to this 
declaration. We do not think there was any right of ac- 
tion in this insurance company as against the defendant ; 
but the insurance company had an interest in it, and we 
think the court had a right to allow the amendment which 
he did allow in this case, whereby Holcombe was intro. 
duced, and the suit allowed to proceed in his name for 
the use of the insurance company. We think that is 
allowed by the code, although it may introduce a new 
and distinct cause of action and a new and distinct party. 
Section 3486 of the code says that “when it becomes 
necessary for the purpose of enforcing the rights of such 
plaintiff, he may amend by substituting the name of 
another person in his stead, suing for his use.” 

3. We think the court was wrong in awarding this non- 
suit. We think it was for the jury to say whether the 
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wood belonged to Holcombe individually or to Holcombe 
& Co. The jury ought to have determined that fact from 
the evidence. It is true, they swore on this trial that the 
wood belonged to Holcombe, and on the former trial swore 
that it belonged to Holcombe & Co.; but it was for the 
jury to say which was the truth, not the court. If it was 
Holcombe’s wood, the plaintiff had made out a prima facie 
case, which would entitle him to recover, under the facts 
shown in the evidence. If it was not Holcombe’s wood, but 
was Holcombe & Co’s, and the jury should so determine, 
they ought to find for the defendant generally. 

So we reverse the judgment of the court below grant- 
ing the nonsuit. 


Farts vs. Tue OCrry or ATLANTA. 


1, Where an action was brought against a city to recover for personal 
injuries resulting from an excavation in a street adjacent toa 
building, and negligently and carelessly left open by the owner 
thereof; and where the city notified the person to whom the 
building belonged, and who left the excavation open, of the pend- 
ency of the suit, after a recovery against it, the city could main- 
tain an action against him to reimburse itself. In such a suit, the 
former judgment would be conclusive between the city and him 
as to the right of the party injured to recover, and as to the 
amount which might be recovered against him. He could defend 
such a suit only by showing that he was under no obligation to 
keep that portion of the street in safe condition, and that it was 
not through his default that the injury happened; or, if it ap- 
peared that there was fault, both on his part and on that of 
the city, no recovery could be had against him at the instance 
of the latter. 

Where the judgment against the city in favor of the original 
plaintiff had been paid off, the husband of such original plain- 
tiff was not an incompetent juror on the trial of the case 
brought by the city to reimburse itself. 

. The verdict is not only sustained, but required, by the evidence. 


March 15, 1887. 


Municipal Corporations. Actions. Streets and Side- 
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walks. Jury and Jurors. Before Judge Van Epps. City 
Court of Atlanta. September Term, 1886. 


Reported in the decision. 
Howe. C. Erwyiy, for plaintiff in error. 
J. B. Goopwin, for defendant. 

Hatt, Justice. 


The City of Atlanta brought suit against Faith to re- 
cover from him the amount of damages they were com- 
pelled to pay in a suit brought against them by one Ma- 
tilda Dorsey, for injuries sustained by her in consequence 
of excavations made by him in one of the public streets of 
the city, adjacent to a building belonging to him, and 
negligently and carelessly left open by him. He had no- 
tice of this suit against the city, and appeared and testified 
therein at the instance of the city. The verdict in the 
present action was in favor of the city for the amount of 
damages Matilda Dorsey had recovered against it in the 
former action, of which Faith had been notified, and in 
which he was required to appear and defend. 

1. The right of the city to maintain this action against 
Faith was sustained in Western and Atlantic Railroad vs. 
City of Atlanta, 74 Ga. 774; and the conditions upon 
which the original wrong-doer may be liable over to the 
city, were set forth in that judgment. 

If, as cannot be questioned here, he had notice of the 
pendency of the suit against the city, and was requested 
to come forward and defend the same, the judgment of the 
injured party against the city would be conclusive between 
the city and him, as to the right of the party injured to 
recover, and as to the amount which might be recovered 
against him. He could only defend this suit by showing 
that he was under no obligation to keep that portion of the 
streets in safe condition, and that it was not through his 
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default that the injury happened, or if it appeared in the 
case that there was fault, both on his part and that of the 
city, no recovery could be had against him at the instance 
of the latter. 

2. The husband of the party who brought the suit against 
the city was one of the panel from which the jury to try 
this case was to be selected. He was objected to by the 
defendant, on the ground that his wife would be a witness 
in the case, and that he was for that reason incompetent 
to try the issues in the suit between Faith and the city. 
The court held him competent; and the defendant, Faith, 
thereupon struck him, together with five others, from the 
panel, in selecting the jury to pass upon the questions. It 
appeared that the judgment in favor of Matilda Dorsey 
had been paid by the city, and we have seen that the judg- 
ment in her favor concluded any question as to her negli- 
gence in bringing about or contributing to the injury which 
she had suffered, and on account of which she had recov- 
ered the verdict against the city. The juror was not in- 
competent by reason of his relation to any of the parties 
in the present suit. If he had any bias or prejudice, he 
might have been put upon the court as a trior, and upon 
that fact being made to appear, he would have been liable 
to objection on that ground; but no such proceeding seems 
to have been taken. There was, therefore, no error in hold- 
ing him competent to pass upon the rights of the parties ; 
and this exception to the decision of the court. below must 
be overruled. 

3. The verdict is not only sustained, but imperatively 
required by the evidence. So far as the other grounds of 
the motion were verified by the presiding judge, there is 
nothing in them requiring further or more particular no- 
tice at our hands. 

Authorities cited for the plaintiff in error: 4 Carrington 
& Payne, 506; 74 Ga. 775, 469; 56 Ga. 540; 47 Ga. 540; 
60 Ga. 550; 63 Ga. 685; 73 Ga. 85, 713; 71 Ga. 849; 
25 Ga. 596; Code, §3248; 30 Ga. 323; 70 Ga. 449; 71 
Ga. 464. 
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Authorities cited for the defendant in error: 74 Ga. 774, 
777; 2 Black (U.S.) Rep. 418 ; 4 Wall. 657; 2 Dillon Mun. 
Corp. §1035, and note 1, page 1063, citing Robbins vs. Chi- 
cago; 60 Ga. 520, 521, 551; 73 Ga. §5, 713; 68 Ga. 178, 
179, 180, 682, 683; 71 Ga. 818, 847, 848; 72 Ga. 80; 47 
Ga. 5388; 15 Ga. 39,73; 74 Ga. 774, TTT; Note to §3947, 
Code of Ga., citing Wharton’s Evidence, §602; 46 Ga. 80, 
87, 88; 63 Ga. 179, 180, 682, 683; 2 Cooley’s Blackstone, 
361, 363; 1 Rapalje & Lawrence’s Law Dic. 191; 36 Ga. 
3803; Code, §4997. 

Judgment affirmed. 





CLARK vs. FuEmMiInG, next friend. 


i, A man having died while in a state of separation from his wife, 
and while under the care and nursing of his father and mother, 
and his effects (of sma!] value), together with his only child about 
eight years of age, having, as a consequence of his death, passed 
into the custody of his father, such custody was rightful both as 
to the property and the child ; and afterwards when the child had 
passed into the custody of its own mother, the child did not have 
a right of action against its grandfather for the property, and an 
action of trover against him brought by the mother as next friend 
of the child, even if brought after demand and refusal, was not 
maintainable. 

. The proper mode of obtaining control of the property and apply. 
ing it to the use and benefit of the child, is by having it set apart 
under §2571 of the code. 


April 21, 1887. 


Husband and Wife. Parentand Child. Actions. Year’s 
Support. Before Judge Harris. City Court of Macon. 
September Term, 1886. 


Reported in the decision. 


Ross & Briounrt, for plaintiff in error. 


STEED & WimBeERLY, for defendant. 


BLEcKLEY, Chief Justice. 
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Clark died after being separated from his wife about 
seven years. His father and mother had the care of him 
in his last illness and nursed him. He left one child 
about eight years old, and some personal effects of small 
value, consisting chiefly of household and kitchen furni- 
ture. One item was a bank-book. According to the de- 
claration, all the property, including the bank account, 
was less than $100. Or, construing the declaration in 
another way (I am not sure which is the correct construc- 
tion), it was less than $200. The child and the property 
went into the custody, by some means not explained, of 
Clark’s father, the child’s grandfather. About six months 
thereafter, the child, having at last come ‘into the custody 
of its own mother, brought an action, by her as. its next 
friend, against the grandfather, for the recovery of this 
property. On the trial of the case, the facts which I have 
just recited appeared in the proof; and the mother testi- 
fied that there were no debts of the deceased—that she 
knew there were'‘none because she knew it. She further 
testified that she had demanded possession of this prop- 
erty, without specifying whether it was before the suit was 
brought or after. A motion was made to nonsuit the 
case, which was overruled, and a judgment was rendered 
for the plaintiff. 

1. There had been no administration, so far as appears, 
and this child had not had possession of the property. It 
was too young. The grandfather took possession both of 
the child and the property ; the child had no possession 
except through the grandfather, and his possession was 
rightful. There was nothing wrong in his taking the prop- 
erty after his son’s death and holding it until some one ap- 
peared who could give him a legal acquittance. This 
woman could not do so, because she had no title. The 
grandfather had not converted the property, as against 
her or as against the child, so far as appears from the 
evidence. Against him, therefore, there was no cause of 
action in favor of anybody. 
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A man having died while in a state of separation from 
his wife, and while under the care and nursing of his 
father and mother, and his effects (of small value), to- 
gether with his only child about eight years of age, hav- 
ing, as a consequence of his death, passed into the custody 
of his father, such custody was rightful both as to the 
property and the child; and afterwards, when the child 
had passed into the custody of its own mother, the child 
did not have a right of action against its grandfather for 
the property, and an action of trover against him, brought 
by the mother as next friend of the child, even if brought 
after demand and refusal, was not maintainable. 

2. The proper mode of obtaining control of the prop- 
erty and applying it to the use and benefit of the child, 
is by having it set apart under §2571 of the code, which 
provides that “if it shall appear, upon a just appraisement 
of the estate, that it does not exceed in value the sum of 
five hundred dollars, it shall be the duty of the appraisers 


to set apart the whole of said estate for the support and 
maintenance of such widow and child or children, or if no 
surviving widow, to the lawful guardian of the child or 
children for their benefit.” 

Judgment reversed. 


Tue CENTRAL RAILROAD AND BANKING CoMPANY OF GEOR- 
GIA vs. SAWYER. 


. Where a common carrier sought to foreclose a lien on certain 
property, under §1991 of the code, it was necessary that the afii- 
davit of foreclosure should show affirmatively that demand for 
payment was made after the debt became due; and for the want 
of such an allegation, the proceedings were properly dismissed. 

(a) This case differs from that of Wright vs. Phillips, 46 Ga. 197, in 
which the point now decided was not made. 

2. Although a counter-affidavit had been filed by the defendant, and 
the property had been sold under an order of the ordinary, this 
did not amount to a waiver of the failure to allege demand for 
payment after the debt became due; nor was it then too late to 
demur or object to the proceedings of foreclosure on that ground. 


April 27, 1887. 
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Railroads. Common Carriers. Liens. Waiver. Be- 


fore Judge Simmons. Bibb Superior Court. April Term, 
1886. 


Xeported in the decision. 
Lyon & GresHa\, for plaintiff in error. 
Harpreman & Davis, for defendant 


BLANDFORD, Justice. 


The Central Railroad attempted to foreclose a lien, as 
common carrier, against certain property of Sawyer. The 
property which was levied on under that foreclosure was 
sold by order of the ordinary, under the statute. The de- 
fendant, when the case was called, moved to dismiss the 
proceedings, upon the ground that the foreclosure did not 
state that a demand had been made after the debt or 
claim of the plaintiff had become due, and the court sus- 
tained this motion; and that is the error complained of 
here. 

1. In the first place, the plaintiff in error insists that it 
was not necessary to do anything more than allege in the 
affidavit that demand for payment had been made, without 
stating when it was made, whether before or after the debt 
became due; and he relies upon the case of Wright vs. 
Phillips, 46 Ga.197. It will be seen, by an examination 
of that case, that this point was not made before the court 
when that case was determined. Inthe case of Anderson 
vs. Beard, 54 Ga. 138, this court distinctly held that the 
affidavit of foreclosure must, under section 1991 of the 
code, show affirmatively that the demand for payment 
was made after the debt became due. So also in the case 
of Gilbert & Scott vs. Marshail, 56 Ga. 148, the same 
ruling was made by this court, and the case of Wright vs. 
Phillips, 46 Ga. 197, was there alluded to, and it was 
ruled that in that case the point had not been made. 

v 78-50 
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2. The plaintiff in error further insisted that, after the 
counter-affidavit had been filed by the defendant and the 
property had been sold, this was a'‘waiver of any defect in 
the proceedings of foreclosure, and it was too late then to 
demur or object to the proceedings of foreclosure. This 
position is equally untenable, as appears from the case of 
Toole & Shemphert vs. Jowers,49 Ga. 301, where it was 
oxpressly ruled by this court that after a counter-affidavit 
had been filed by the defendant, and after the defendant 
had replevied the property, he was not too late to move 
to dismiss the proceedings on account of any defect 
therein. 

So we think that under the decisions of this court, the 
judgment of the court below should be affirmed. 


JAY vs. WHELCHEL. 


1, A deed of bargain and sale, absolute in its terms, and purporting 
to convey the fee in consideration of ninety dollars in hand paid, 
passes title; and an entry endorsed upon it and signed by the 
grantee to the effect that the deed is to be returned to the grantor 
cancelled, on condition that the grantor shall pay to the grantee 
ninety dollars by a specified time, with interest, does not convert 
the instrument into a mere mortgage. 

. Possession remaining with the grantor and never surrendered, is 
held under the grantee, and is not adverse to his title ; and neither 
prescription nor the statute of limitations is available as a defence 
to an action of ejectment founded on the deed. 

If the conveyance was really made as security for a debt, the ap- 
propriate equitable relief could be administered, with proper 
pleadings for that purpose. 


April 4, 1887. 


Deeds. Mortgages. Vendor and Purchaser. Debtor 
and Creditor. Prescription. Before Judge Estes. Lump- 
kin Superior Court. October Term, 1886. 


Reported in the decision. 


Wier Boyp, by S Baryert, Jr. for plaintiff in error. 
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Jay vs. Whelchel. 


R. H. Baker, by Harrison & Pgeptes; W. F. Finpiey, 
for defendant. 


BLEcKLEY, Chief Justice. 


In 1860, Jay executed a deed to Whelchel, conveying 
certain land. It was an ordinary deed, absolute in all its 
terms, conveying the land in fee simple, with warranty of 
title. Upon the back of it was endorsed an entry, signed 
by Whelchel, the grantee, tothe effect that it was to be re- 
turned to Jay cancelled, on condition that Jay paid by a 
certain time $90, with interest thereon from date. This 
entry on the back is of the same date as the deed itself. 
An action of ejectment, after the lapse of many years, was 
brought by Whelchel against Jay, and on the trial, this 
deed was offered in evidence. and objected to on the 
ground that it was a mortgage, and not a conveyance of 
title. The court overruled the objection, and a verdict 
was fendered for the plaintiff, Whelchel, for the land 
and a small amount for mesne profits. A motion was made 
for a new trial, on two grounds only: one that the verdict 
was contrary to law and evidence; and the other that the 
court erred in admitting in evidence the deed, over the 
defendant’s objection. The motion for a new trial was 
denied. 

1, A deed of bargain and sale, absolute in its terms, 
and purporting to convey the fee in consideration of ninety 
dollars in hand paid, passes title; and an entry endorsed 
upon it and signed by the grantee to the effect that the 
deed is to be returned to the grantor cancelled, on condi- 
tion that the grantor shall pay to the grantee ninety dol- 
lars by a specified time, with interest, does not convert the 
instrument into a mere mortgage. It will be noticed that 
this entry does not recite that there is any debt due from 
one of these parties to the other. It simply gives an option 
to the party who made the deed to have it returned can- 
celled, on condition that he pays the sum specified, with 
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interest from date, and a time is appointed for the pay- 
ment to be made. Now this may have been a debt, or it 
may have been a contract simply to allow the maker of 
the deed to have the land back on condition that he paid 
for it the price agreed upon. The parties did not put. in 
writing, either in the deed itself or in the endorsement, 
any evidence that it was made to secure a debt. They left 
that in parol ; and to constitute a mere mortgage, passing 
no title and creating only a lien, the mortgage as a whole 
must be in writing. It must show a debt, and it must show 
a purpose to secure the payment of the debt. There could 
be no action maintained upon this endorsement in favor 
of the holder of the deed against the maker. It contains 
no promise to pay; no obligation was taken by Jay upon 
himself to pay the ninety dollars. He simply had the 
option to make the payment, and to get his deed back if 
he did make it. Upon the question whether the deed was 
in fact given as a security, the endorsement, though no di- 
rect, is very powerful circumstantial evidence, and aided by 
other evidence, might establish the fact in a proceeding 
to redeem, but the objection was made to the instrument 
simply upon its own terms when it was tendered in evi- 
dence; and we think the objection was properly overruled, 
for the deed, with or without the endorsement, is a con- 
veyance of title and not a mortgage. Though no particu- 
larform is necessary to constitute a mortgage, it must 
clearly indicate the creation of a lien, specify the debt to 
secure which it is given, and the property upon which it 
is to take effect. Code, §1955. 

2. In the argument here, it was insisted that, as the evi- 
dence showed that: the possession of the land continued 
in the maker of the deed from the time it was executed 
and delivered, up to 1886, when this action was brought, 
there was possession for more than twenty years, and that 
the action must fail on that account. Again, it was urged 
that, as the deed was shown by parol evidence to be a se- 
curity for a debt, the debt was barred by the statute of 





MARCH TERM, 1887. 789 





Jay vs. Whelchel. 


limitations, and therefore the deed went with it. We 
think neither of these positions is tenable. The posses- 
sion was held under the deed by permission, and there 
never was any surrender of the permissive possession so as 
to make a point for adverse possession to begin; therefore 
prescription did notrun. Code, §2679; Ford vs. Holmes, 
61 Ga. 419. On the other point, if a man promises to pay 
money to get the title of his land back, he must pay it, 
no matter how old the debt is; an action on the debt be. 
ing barred will not revest the title, or raise a perfect equity 
in his favor. Kiser vs. Miller, 58 Ga. 510. Even dis- 
charge in bankruptcy will not suffice for such a purpose, 
Broach vs. Barfield, 57 Ga.601; Thaxton vs. Roberts, 66 
Ga. 704. He must not leave the debt to be extinguished 
by time; he must pay it. Time does not make any pay- 
ment that equity can recognize as a substitute for actual 
payment. What would become of a bill for specific per- 
formance based on such a theory ? 

Possession remaining with the grantor and never surren- 
dered, is held under the grantee, and is not adverse to his 
title; and neither prescription nor the statute of limita- 
tions is available as a defence to an action of ejectment 
founded on the deed. 

3. If the conveyance was really made as security for a 
debt, the appropriate equitable relief could be adminis- 
tered, with proper pleadings for that purpose. Of course, 
under our practice, such relief could be had by way of de- 
fence to the action of ejectment, or rather, by way of an 
equitable graft upon it. Such pleadings were in the case, 
we find, and evidence was introduced to support them, but 
it wholly failed, and a verdict was rightly found for the 
plaintiff. The court committed no error in upholding it. 

Judgment affirmed. 
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McGuaeEe vs. THe Mayor, ETc. oF GAINESVILLE. 


1. Where a declaration was filed in office, but no process was at- 
tached thereto, no service effected, and no waiver made, the pro- 
ceeding was void, and was properly dismissed at the trial term for 


that reason. Such a want of process and service was not amend- 
able. 


2. Where a declaration, claiming damages for an injury sustained by 
reason of a hole left open in a street of a city, was filed in the 
clerk’s office before the bar of the statute of limitations attached, 
but no process was issued or service perfected, and no waiver 
thereof was made, and the proceeding was dismissed at the trial 
term for that reason, this did not constitute the pendency of suit 
so as to prevent the bar of the statute from arising and give the 
plaintiff the right to bring a second action within six months 
from the dismissal of the first. Where the declaration in the 
second action showed on its face that the period of limitation had 
expired before it was brought, it was demurrable. 

(a) This case is not controlled by that of Wynn vs. Booker, 22 Ga: 
359. The facts of that case were different, and itarose before the 
adoption of the code. 


April 2, 1887. 


Actions. Process. Service. Nullities. Statute of 


Limitations. Before Judge Estes. Hall Superior Court. 
August Term, 1886. 


Reported in the decision. 


C. D. Hitt; H. C. Guenn; W. F. Frinotey, for plaintiff 


in error. 


H. H. Perry, for defendants. 
Hatt, Justice. 


Just before his alleged cause of action was barred, 
McGhee brought suit against the Mayor and Council of 
Gainesville for a personal injury sustained by him in con- 
sequence of a hole having been negligently left in the 
street, not protected by boards or lights so as to give warn- 
ing of its dangerous condition. The declaration was filed 
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in office and the filing marked on it by the clerk. Noth- 
ing was done with it at the appearance term; but at the 
trial term, it was dismissed for want of process and of ser- 
vice onthe defendant. Within six months from the dis- 
missal, another suit for the same cause of action was in- 
stituted. When that case was called for trial, a demurrer 
was filed to it, upon the ground that it appeared from the 
face of the declaration that the action was barred by the 
statute of limitations. The court sustained this demurrer 
and dismissed the action; and that judgment on the de- 
murrer makes the question we are called upon to decide. 

1. There is no doubt that the dismissal of the first ac- 
tion was proper. Under section 3490 of the code, it is 
provided that “void process, or where there is no process or 
waiver thereof, cannot be amended, but if service be ac- 
knowledged by the defendant, and upon hearing testimo- 
ny, the court becomes satisfied that process was waived by 
the defendant, and that at the time such service was ac- 
knowledged, by accident or mistake the entry of such 
waiver was omitted, such omission may be supplied by 
amendment nune pro tunc.” There was noservice of this 
writ; there was no attempt to serve it; nor was there any 
attempt made to supply the omission of this process by 
amendment, and if there had been, the amendment could 
not have been allowed. We think the first suit was void 
for the want of process or the waiver thereof. 

This question was considered by two judges in the case 
of Mitchell vs. Long, ex’r, 74 Ga. 94; and although we 
differed as to its application to that case, the process being 
defective in one respect, yet we held that want of process 
and the failure to waive the service, or to appear and 
plead, was not amendable; that it rendered the suit void, 
and the deficiency could not be supplied. We there said: 
“It is a fundamental principle of the law of amendments 
that there must be something to amend by (code, §3479), 
for how can a thing that has no existence be amended ? 
The difference between creation and reformation is real 
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and substantial, and is, moreover, self-evident. The cases 
in which a want of process has been held to render pro- 
ceedings void, both before and since the adoption of the 
code, are numerous (citing). The judiciary act of 1799, 
Cobb’s Dig. 471, provided in terms that ‘a process issu- 
ingin any other manner than therein directed should be 
null and void.’ Before the interposition of the legisla- 
ture, such process could not be waived, even in writing, 
nor would appearance and pleading supply its want. Now 
the defect is cured either by written waiver or appear- 
ance and pleading. This is so well established that it 
would be waste of time to cite cases to the point, other 
than those referred to in code, §3335. Under this legisla- 
tion, the codifiers felt authorized to omit from the section 
of the code, 3334, prescribing the requisites of process, 
the provision contained in the judiciary act of 1799, de- 
claring that process issuing otherwise than as directed 
should be null and void. This provision was purposely 
omitted and, as we have seen, for good and sufficient rea- 
sons. The power to amend process, given in sub-section 
6, §206 of the code, is fully as broad and liberal as that 
allowed for the amendment of other pleadings.. It is true 
that the code, §3490,declares that ‘void process, or where 
there is no process or waiver thereof, cannot be amended.’ 
But this section should be construed with others in pari 
materia.” We hold in this case that want of process ren- 
dered the proceeding void. 

2. It is only where a suit is pending and the cause of ac- 
tion is barred during its pendency, that the plaintiff, after 
the suit has been dismissed or discontinued or a nonsuit 
suffered, is entitled to avoid the statute of limitations by 
renewing the suit within six months from the dismissal, 
discontinuance or nonsuit. In this case, there never was 
any suit pending. The statute does not look to the com- 
mencement of suits at all, but rather to their pendency 
when disposed of by nonsuit, etc. And we think that 
counsel were mistaken in supposing that the case was 
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covered by the decision of this court in Wynn vs. Booker, 
22 Ga. 359. There the party had been served, or the tes- 
tator of the party had been brought into court. He had 
gone on and litigated. It is true, there was no process 
there, but that was before the code; and inasmuch as 
there was a suit pending there, the court held that he was 
saved from the bar of the statute by instituting the suit 
within six months after the final dismissal. 

But be that as it may, this case was determined before 
the adoption of the code; and it seems to have been de- 
parted from, so far as it was in conflict with the provisions 
of the code, by decisions subsequently rendered, which 
are cited in the briefs of counsel. 

We see no error in the dismissal of this suit, and there- 
fore direct that the judgment be affirmed. 

Cited in brief for plaintiff in error: Code, §§2932, 3333 ; 
67 Ga. 576; 22 Id. 359; 37 Jd. 32; 51 Jd. 609; 50 Jd. 262. 


Cited for defendant in error: Code, §$§3060, 2932, 3345; 
58 Ga. 148; 71 Zd. 89; 56 Jd. 187,188; 50 Jd. 416; 51 
Id. 609; 63 Jd.160; 46 Jd. 126; 58 Jd. 149; 50 Jd. 262; 
22 Id. 363; 53 Jd. 293; 58 Jd. 149; 67 Jd. 576. 


Hugues et al. vs. THE Winship MAcHINE CoMPANY. 


1. Where personal property is sold on the false and. fraudulent rep- 
resentation of the purchaser that he owns certain real and personal 
estate unincumbered, and that there are no judgments or other 
liens against him, and he thus obtains possession of the property 
and credit for the price, giving no security except a mortgage upon 
the property itself, when in fact there are judgment liens against 
him and he is insolvent, the vendor, on discovering the fraud, may 
rescind the contract and reclaim the property. And this may be 
done even after the mortgage has been foreclosed and the property 
sold under the mortgage fi. fa., the existence of the judgments 
being until then unknown, and the mortgagee being himself the 
purchaser at the mortgage sale. 

. Even if at law the mortgage lien be superior to the lien of the judg- 
ments, the money produced by the sale under the mortgage not 
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being in court, but in the hands of the mortgagee, where it ought 


to remain, equity has jurisdiction to hold off both the officer and 
the judgment creditors. 


April 1, 1887. 


Contracts. Sales. Fraud. Estoppel. Equity. In- 
junction. Mortgage. Judgments. Before Judge Hutcn- 
ins. Banks Superior Court. September Term, 1886. 
































Reported in the decision. 
M. L. Surra; H. H. Perry, for plaintiffs in error. 
W. F. Finpuey, for defendant. 


BLEcKLEY, Chief Justice. 





The Winship Machine Company sold a cotton-gin to 
Clark, upon his representation that he was the owner of 
certain land unincumbered, and of another cotton-gin, and 
upon his further representation that there were no judg- 
ments or other liens against him. He gave to them, in the 
notes for the price, a mortgage upon the gin, which mort- 
gage was recorded. No other security was given. In point 
of fact, as the bill alleges, he was insolvent, did not own 
the land unincumbered, and there were judgment liens 
against him at the time, one of them in favor of Carter 
& Sons. The notes matured, none of them being paid or 
even partly paid. The mortgage was foreclosed, and the 
cotton-gin seized and sold by the constable under the mort- 
gage fi. fa. The Winship Machine Co. purchased, and the 
officer delivered to them possession of the gin, but did not 
require them to pay any money onthe purchase, Just 
then, Carter & Sons, judgment creditors, presented. their 
judgment and claimed the money. This was the condition 
of matters when the bill was filed. All these facts are 
alleged in the bill, and it prays that the officer be enjoined 
from requiring the payment of the money, and that the 
judgment creditors, Carter & Sons, be enjoined from pros- 
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ecuting their judgment against the proceeds of the sale. 
It was demurred to. The demurrer was overruled, and a 
preliminary injunction granted; and the error alleged is 
the overruling of the demurrer. The demurrer went to 
the whole bill, and was based on the grounds that there 
was no equity in the bill, and that there was a common- 
law remedy. 

1. Where personal property is sold on the false and 
fraudulent representation of the purchaser that he owns 
certain real and personal estate unincumbered, and that 
there are no judgments or other liens against him, and he 
thus obtains possession of the property and credit for the 
price, giving no security except a mortgage upon the prop- 
erty itself, when in fact there are judgment liens against 
him and he is insolvent, the vendor, on discovering the 
fraud, may rescind the contract and reclaim the property. 
And this may be done even after the mortgage has been 
foreclosed and the property sold under the mortgage ji. fa 
the existence of the judgments being until then unknown, 
and the mortgagee being himself the purchaser at the 
mortgage sale. 

Of course the Winship Machine Company could not 
take advantage of this fraud until] they discovered it, and 
no discovery occurred until all these acts had been accom- 
plished. Itis argued that, as against the judgment cred- 
itors, the machine company are estopped from denying that 
the title passed. These creditors did not credit upon the 
faith of this property. Not only their debts, but their 
judgments, existed before the transaction, and not one 
cent of the debtor’s money has ever been taken by the 
machine company in payment for this gin. Carter & Sons. 
are not injured; they have done no act upon the faith of 
this property, except to claim the proceeds of the mort- 
gage sale; and for them now to say that the Winship Ma- 
chine Company are estopped, is something like complain- 
ing at beingexcited by the presence of prey without the 
opportunity of seizing and devouring it.’ That is the only 











796 





SUPREME COURT OF GEORGIA. 


Hughes et al. vs. Tho Winship Machine Company. 





damage that has come to them; they have had expecta- 
tions excited which are threatened with disappointment, 
and which we think ought to be disappointed. 

On the question of whether there is a common law 
remedy, there would, at first view, seem to be some diffi- 
culty in the way of maintaining the bill, under the de- 
cision of this court in Scott, Carhart & Co. vs. Warren, 
21 Ga. 408. A majority of the court held that ona sale 
of land, where, at the time of making the conveyance, 
mortgage was taken for the purchase money, the vendor 
had a superior lien by the mortgage to the lien of prior 
judgment creditors of the purchaser. That decision was 
not concurred in by one member, and a very able mem- 
ber of the court; but granting it to be correct, and we 
are not now doubting it, the seller of this gin did not, 
under the principles of that decision, lose the legal and 
equitable right to rescind this sale; and it may be more 
to the seller’s advantage to rescind for the fraud than to 
confirm the sale and stand upon the lien of the mortgage. 
There may be consequences of granting that the title 
passed to the insolvent purchaser, which we do not and 
cannot now foresee. I myself can think of such an event 
as this: If the purchaser should die before this litigation 
is ended, and this money should be in court, some claim 
to it might be set up to pay funeral expenses, expenses of 
administration, year’s support for widow and minors, ete. 


These and perhaps other incidents connected with giving | 


up the right of rescission might be injurious. 

There is another element to ground equity jurisdiction 
upon. The fund that these creditors seek to reach is not 
in court or in the hands of the officer, but in the Winship 
Machine Company’s hands, where it ought to be. They 
have not parted with the money bid for the gin, other 
than to pay all the costs of the proceedings, which they 
have done. There is no reason why they should pay this 
money to the officer or into the court, and litigate with 
the judgment créditors tor it. The case is not ripe for a 
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money rule until the money is in the hands of the officer. 
For these two considerations, we hold there is a case for 
equity jurisdiction, even if the mortgage lien is better 
than the lien of the prior judgments. 

If at law the mortgage lien be superior to the lien of 
the judgments, the money produced by the sale under the 
mortgage not being in court, but in the hands of the mort- 
gagee, where it ought to remain, equity has jurisdiction 
to hold off both the officer and the judgment creditors. 

Judgment affirmed. 


Morris vs. NEEL, receiver. 


M. & T. were sued on a note, signed in the firm name, whereby they 
promised jointly and severally to pay a certain sum of money. T. 
having died, and a receiver of his estate having been appointed, 
and having, by direction of the court, compromised the judgment 
obtained on the note by paying a certain amount in satisfaction 
of it and taking a transfer of it and the execution issued upon it, 
such execution was levied upon the property of M. to compel con- 
tribution from him. He filed a bill to enjoin the execution. On 
trial the only evidence introduced was the testimony of T. taken 
in the former suit, which was, in brief, as follows: That T. agreed 
to furnish money to buy negroes; that M. was to take charge 
of and sell them, and the profits were to be divided between 
them, after paying all expenses and returning the money ad- 
vanced by T.; that the whole transaction had been settled up 
between them before suit was brought against them; that, 
as he understood the contract, M. was his agent and not his 
partner; that M. had no right to sign his name to the note, 
and that he was not bound in consequence of his name’s being 
signed to it. M. had sold one of the negroes, warranting his 
soundness, and upon his proving unsound, the trade was re- 
scinded and the note given for the amount the purchaser had 
paid: 

Held that, under the undisputed evidence, as between M. and T., 
a verdict should have been rendered in favor of M. and the 
execution should have been perpetually enjoined. A verdict in 
favor of the receiver of T’s estate was unwarranted by the 
evidence. 


April 6s 1887. 
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Contribution. Levy and Sale. Partnership. Verdict. 
Before Judge Brown. Cobb Superior Court. March Ad- 
journed Term, 1886. 


Reported in the decision. 


J.O. GartretL; W. P. McCuatcuy; Irwin & Irwin; 
GeorGeE N. Lester, for plaintiff in error. 


W. K. Moore; W.J. Wun, for defendant. 
BLANDFORD, Justice. 


One Huguley brought his action upon a promissory note, 
signed by the firm name of Morris & Tumlin, whereby 
they promised jointly and severally to pay him a certain 
sum of money by a certaintime. A verdict was rendered 
and judgment entered thereon in favor of Huguley against 
James §. Morris, and one Gray as the administrator of 
Lewis Tumlin, who had died after the commencement of 
the suit. The judgment was against them jointly and sev- 
erally and also as a firm. Mr. Neel, the defendant in 
error, was appointed by the Circuit Court of the United 
States receiver of the estate of Tumlin, and by the direc- 
tion of that court, compromised this judgment with Hugu- 
ley and paid a certain amount in satisfaction of it, which 
payment was entered upon the execution, and the exe- 
cution and judgment were transferred by Huguley to Neel 
as receiver. Neel then caused a levy of this execution 
to be made upon the property of Morris, as he said, for 
contribution. Morris thereupon filed the bill in this case 
on the equity side of the court, in which he alleged that 
the note which had been given to Huguley in the name of 
Morris & Tumlin, was given by him under the following 
circumstances: He alleges that he and Tumlin were en- 
gaged in the sale of negroes, and that the contract entered 
into between him and Tumlin was that Tumlin was to 
furnish the negroes, or to furnish the money to buy ne- 
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groes, and he (Morris) was to sell them; and that after 
all the expenses had been paid, and Tumlin had received 
the amount of money he had advanced or paid on the pur- 
chase of the negroes, the profits of the transaction should 
be equally divided between Morris and Tumlin. And he 
says that this note to Huguley arose in this way: that he 
had sold a negro belonging to Tumlin to Huguley, that the 
negro proved unsound and of no value, and that Hugu- 
ley delivered the negro back to him and the contract of 
sale was rescinded, and that he signed this note which was 
sued on by Huguley, and upon which this judgment was 
rendered for the amount which Huguley had paid him for 
the negro, the whole of which amount had been turned 
over to Tumlin. And he prayed that this execution be 
enjoined, because Tumlin’s representative had no right to 
levy for contribution against him. 

On the trial of the case, the only testimony introduced 
was the testimony of Tumlin in the case of Huguley vs. 
Morris & Tumlin, which was introduced as sworn admis- 
sionsof Tumlin. In this testimony he stated that he was 
approached by Morris, who stated to him that he, as ad- 
ministrator of another Morris, who died in the county of 
Floyd, was about to sell some negroes and would sell them 
for cash, and he asked Tumlin to buy them in, as they 
would probably go very low; that he proposed to take 
charge of them and sell them, the profits to be divided 
between them after paying all expenses of the transac- 
tion ; that Tumlin agreed to this, agreeing to furnish the 
money to buy the negroes; and that after Morris paid back 
the money, the profits were to be divided between them; 
and furthermore, that the whole transaction had been set- 
tled up between him and Morris before the suit was 
brought by Huguley against him and Morris; also that, 
as he understood the contract, Morris was an agent of his, 
and not a partner; that Morris had no right to sign his 
name to the note, and that he was not bound in conse- 
quence of his name’s being signed to it. 
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The jury returned a verdict in favor of Neel, the receiver, 
who was a defendant in that suit, and upon that, the court 
decreed that the execution be allowed to proceed against 
the property of Morris for contribution. 

We think it is competent for a partnership to make a 
contract which will bind them as partners and also as in- 
dividuals; and such was the effect of the note given to 
Huguley in this case, for there is no doubt that these 
parties were partners as to third parties. We cannot see, 
‘so far as this transaction is concerned, in the light of the 
evidence of Tumlin, how Morris could be liable to Tum- 
lin as between him and Tumlin. If Morris was liable to 
Tumlin, he was liable upon the contract which he and 
Tumlin originally made; and we think that by the terms 
of that contract, whether it constituted them partners inter 
se or not, Morris was only liable to Tumlin to pay him 
what those negroes originally cost, and to divide with 
Tumlin and account to him for the profits which may have 
been made in the sale of the negroes. He was not liable 
for any loss which might have occurred by the death of 
the negroes, or their proving unsound. That property 
was to be furnished by Tumlin. He was to furnish the 
negroes, and good negroes, to be sold. And this execution 
in favor of Huguley grew out of the fact that one of the 
negroes bought by the money of Tumlin was unsound. 
We think, therefore, the loss must fall upon Tumlin, and 
not on Morris, under the terms of the contract they original- 
ly entered into. This testimony being uncontradicted, we 
think the verdict was unwarranted by the evidence. There 
was no evidence to support it; and the verdict ought to 
have been in favor of Morris, and not in favor of Tumlin; 
and the decree should have been a decree perpetually 
enjoining this execution. We find no errorsin the rulings 
of the judge on the trial; they are proper enough; but we 
think he should have granted a new trial. 

Judgment reversed. 
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Cops vs. THE STATE OF GEORGIA.* 


Where a defendant was convicted of receiving stolen goods, know- 
ing them to be stolen, brought his case to this court, where the 
judgment was affirmed, subsequently discovered new testimony 
which was merely cumulative of that which had been delivered 
on the trial, and at the second term of the superior court after 
the trial, made a motion for a new trial on the ground of the 
newly discovered evidence, and because the verdict was con- 
trary to law and the evidence, alleging, as a ground for mak- 
ing the extraordinary motion, that counsel who represented 
him at the former trial had abandoned his case because of his 
inability to pay fees, this being done without notice to him of 
the counsel’s intention so to do prior to the end of the term, 
and that therefore he was forced to submit to the sentence im- 
posed upon him, or bring the case to this court directly by bill 
of exceptions, and that he took the latter alternative, assign- 
ing error in certain charges of the court: this furnished no 
ground for an extraordinary motion for a new trial, and the 
motion was properly dismissed. 


April 26, 1887. 


New Trial. Attorney and Client. Before Judge WILLIs. 
Chattahoochee Superior Court. September Term, 1886. 


Reported in the decision. 
C. J. Tuornton, by Jos. F. Pou, for plaintiff in error. 


J. H. Worri, solicitor-general, by W. A. Lirtuz, for 
the State. 


HALL, Justice. 


Cobb was convicted, at the October term, 1885, of Chat. 
tahoochee superior court, of the offence of receiving stolen 
goods, knowing them to be stolen, and was sentenced to the 
penitentiary. He made no motion for new trial at that 
term of the court. He now alleges that he did not do so 
because the counsel who had represented him in the trial 


*BLANDFORD, J., did not preside in this case, on account of indisposition. 
v 78 51 
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in the court below had abandoned his case in consequence 
of his inability to pay him his fees. He, however, after the 
adjournment of the term of court, brought a bill of excep- 
tions to this court, alleging error in certain instructions of 
the court to the jury. The judgment on this writ of error 
was affirmed at March term, 1886, of this court. At the 
September term, 1886, of Chattahoochee superior court, 
the plaintiff in error made a motion for new trial upon ex- 
traordinary grounds, alleging that his counsel on the first 
trial in that court had abandoned his case because of his 
inability to pay him his fees; that he gave him no notice 
of his intention to do so prior to the adjournment of the 
court, and that for that reason, he was forced to submit to 
the sentence imposed upon him or bring the case directly 
to this court by bill of exceptions. He also alleged in that 
motion for new trial that the verdict was contrary to the 
law and the evidence, and without evidence to support it, 
and claimed to have ascertained some newly discovered 
evidence, which he brings before this court. That newly 
discovered evidence, it seems to us, was merely cumula- 
tive of the evidence given on the trial. For when the case 
was here before, we held that, while knowledge was of the 
essence of the offence of receiving stolen goods, knowing 
them to be stolen, yet that knowledge need not necessarily 
be proved by direct testimony. It might be shown by cir- 
cumstances, such asthe defendant’s conduct and behavior, 
the character of the person from whom he received the 
goods, the kind of goods, and the hour when received. 

When this extraordinary motion was called for hearing, 
the solicitor-general moved to dismiss it, and that motion 
was sustained by the court. 

We think the court did not err in dismissing the motion 
for a new trial. Such a case as this, where there was a 
mere failure of defendant and his counsel to look after it, 
and to take advantage of the circumstances as they arise, 
and to see that the motion for new trial is made in time, 
does not come within section 3721 of the code, prescribing 
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the conditions on which a new trial may be granted upon 
extraordinary grounds. One of the conditions upon which 
such motions are to be entertained is vigilance in discover- 
ing, and prompt action after the grounds of the motion have 
been discovered, in bringing them to the notice of the court. 
Here the application seems to have been delayed for two 
terms of the court after the grounds upon which the mo- 
tion was made were known to the defendant. 

We think that no reason existed in this case for the in- 
terposition of the court, on the grounds of an extraordinary 


motion, and therefore order the judgment of the court ; 
below affirmed. 


KavaNa@u vs. THE MOBILE AND GIRARD RAILROAD Co.* 


1, The nuisance complained of being in part the loading and unload- 
ing of freight cars in the street from a side-track, to cease doing 
these acts from the side-track and then do them instead from the 

main track, would be a virtual continuance of the nuisance; 

wherefore a prayer in general terms to restrain the loading and 
unloading of freight cars in the street is a proper prayer, on the 
allegations in the bill, and, under the former ruling of this court 
in this same case, should be granted. 

2. Another element of the nuisance being that a switching-yard is 

made of the street, and that engines are constantly passing toand 
fro carrying cars to the yards of the company on the East Com- 
mons, a prayer to restrain the shifting and transferring of freight 
cars backward or forward between said street (meaning that part 
of it which is the scene of the nuisance) and the grounds of the 
company on the East Commons, is also proper, and should be 
granted. 
An injunction which embraces these points and granted as prayed 
for, will not put any restriction upon the company in the use of 
Thomas street anywhere except between Broad street and Front 
street, the topography of the bill being confined entirely to that 
part of Thomas extending from Broad toFront. Nor will it re- 
strict in any degree the use of any part of Thomas street as a link 
of connection between the railways concerned. 


April 26, 1887. 


*BLANDFORD, J., did not preside in this case, on account of providential cause. 
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Nuisance. Railroads. Res Adjudicata. Damages. 
Streets. Before Judge Wituis. Muscogee County. At 
Chambers, April 2, 1887. 


The former decision in this case was made at the last 
term, and will be found reported on page 271, ante. 


W. A. Littte; W. A. Carrer, for plaintiff in error. 
Peapopy, Brannon & Batt.e, by brief, for defendant. 
BLEckLeY, Chief Justice. 


Mrs. Kavanagh, by her bill, complained of a certain nuis- 
ance affecting her premises on Thomas street in the city 
of Columbus; and she prayed an injunction in these 
terms: “The State’s writ of injunction commanding and 
- restraining the defendant from in any manner using, 
operating and placing cars and engines on the additional 
track, called the side-track or turnout, on Thomas street 
in the city of Columbus, between Broad and Front, from 
loading and unloading cars or freights in said Thomas 
street, and from shifting and transferring freight cars 
backward or forward between Thomas street and the 
grounds of said company on the East Commons.” 

The injunction was denied, and a writ of error was 
brought to this court, and the judgment reversed on the 
ground, as stated in the judgment of reversal, that the 
court erred in not granting the injunction prayed for. 
Upon the return of the remittitur in the cause, applica- 
tion was renewed for the order of injunction, and the judge 
granted it as to the use of the side-track, but refused to 
grant it as to the other two points of the prayer—that is, 
as to the loading or unloading of cars in Thomas street, 
and the shifting and transferring of freight cars backward 
or forward between Thomas street and the grounds of the 
company on the East Commons, A writ of error is now 
here complaining of the restricted terms and range of the 
order; and we rule upon the matter as follows: 
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1. The nuisance complained of being in part the load- 
ing and unloading of freight cars in the street from a side- 
track, to cease doing these acts from the side-track and 
then do them instead from the main track, would be a 
virtual continuance of the nuisance; wherefore a prayer 
in general terms to restrain the loading and unloading of 
freight cars in the street is a proper prayer, on the alle- 
gations in the bill, and, under the former ruling of this 
court in this same case, should be granted. 

2. Another element of the nuisance being that a switch- 
ing-yard is made of the street, and that engines are con- 
stantly passing to and fro carrying cars to the yards of 
the company on the East Commons, a prayer to restrain 
the shifting and transferring of freight cars backward or 
forward between said street (meaning that part of it which 
is the scene of the nuisance) and the grounds of the com- 
pany on the East Commons, is also proper, and should be 
granted. 

3. An injunction which embraces these points and 
granted as prayed for, will not put any restriction upon 
the company in the use of Thomas street anywhere except 
between Broad street and Front street, the topography of 
the bill being confined entirely to that part of Thomas 
extending from Broad to Front. Nor will it restrict in 
any degree the use of any part of Thomas street as a link 
of connection between the railways concerned. 

Judgment reversed. 
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MEMORIAL OF HON. JAMES JACKSON. 


On March 7, 1887, the committee previously appointed 
to prepare a memorial of Hon. James Jackson, late Chief 
Justice of this court, submitted the following report: 


The committee appointed by this court to report on this day a me- 
morial comr&emorative of the life, character and services of the late 
Chief Justice of this court, beg leave to submit the following: 

Nothing could be more just or reasonable than the consecration of 
this day to the commemoration of that pure, upright and singularly 
useful life which was brought to a close by the death of our late 
Chief Justice, the Honorable James Jackson, on the 13th day of Jan- 
uary, 1887. We hail the presence of this audience, composed of cit- 
zens and officials, brethren of our profession, comprising all the 
dignity and distinction which office, honor, wealth and culture can 
give, as the most convincing evidence of the respectful and affec- 
tionate admiration with which the deceased was regarded while liv- 
ing. Of these and all the posthumous honors lavished upon him, it 
might be truly said, 

“Thus strives a grateful people to display 
The mighty debt, which nothing can repay.”’ * 

It is indeed no idle and unprofitable ceremonial in which we are 
engaged. Tocherish the memory, eulogize the virtues and com- 
mend the example of those who have conferred benefits or reflected 
honor on their fellow-citizens, has been in all ages regarded as a 
duty and a privilege by wise and thoughtful men. This homage of 
the living to the illustrious dead can be traced through all the re- 
cords of the past. Nearly eighteen hundred years have elapsed since 
Pausanias visited Athens, and nothing seemed to him so characteris- 
tic of that splendid city, *‘built nobly on Aigean shore,’’ ‘the eye of 
Greece,”’ “mother of arts and eloquence,’’ as its numberless memo- 
rials of the illustrious dead. On every side were to be seen statues 
of the great.men of the commonwealth, such as Solon the lawgiver, 
Canon the admiral, Demonsthenes the orator. The most consum- 
mate artists that ever gave life to marble had been employed to adorn 
the city, illustrate its history, immortalize its sages, heroes, patriots, 
and exhibit to the contemplation of successive generations such me- 
morials of the great men and deeds of the past as would inspire 
love of country, pride in their free institutions and a determination 
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to defend and preserve them. ‘This usage of antiquity has been well 
followed by the wisdom of the modern world. On a lofty eminence 
overlooking the windings of the Danube,—that historic river, whose 
banks have echoed to the tramp of the Roman legions, to the hymns 
of the Crusaders and to the thunder of Napoleon’s artillery—Ger- 
many has erected a ‘‘Temple of Fame,” and filled it with bronze and 
marble effigies of her illustrious dead. She calls it her ‘‘Valhalla,”’ 
or “Hall of Heroes.’”? And what is Westminster Abbey but a Brit- 
ish ‘‘Valhalla,”’ in which the simplest cenotaph is accounted a great 
national honor? Who ever entered its sacred precincts without hav- 
ing his soul filled with impressions of grandeur and solemnity ? Who 
ever deciphered, in the dim religious light of its lofty and long- 
drawn aisles, the inscriptions on the monuments of g Milton, a 
Shakespeare, a Chatham, a Wilberforce, a Wellington, a Macaulay, 
a Talfourd, a Watt, or a Stephenson, without feeling his reverence 
for genius, learning, science, eloquence, patriotism, devotion to the 
public good, heightened and intensified a hundred-fold? Nor has our 
own heaven-favored land been left destitute of artistic memorials. 
Massachusetts can boast of her effigies of Winthrop, Otis, Adams, 
Warren, Franklin and Webster; Virginia takes pride in her Henry, 
Jefferson, Marshall, Lee and Jackson; while almost every State and 
every city have employed both foreign and native genius to illustrate 
the lives and perpetuate the memories of their honored dead. 

But while it is a mission, the noblest mission of the fine arts, 
to commemorate great events and great men, only the tongue of 
the orator or the pen of the writer can give an immediate ex- 
pression to a recent and august sorrow like that which brings us 
together to-day, a bereavement which constrains us to take up the 
lamentation of that ‘‘ancient prophet,’’ who said, ‘‘Behold, the 
Lord, the Lord of Hosts, doth take away from Jerusalem and 
from Judah the honorable man, and the counsellor, and the elo- 
quent orator.’”’ (Isa. iii. 1-3.) It is true that memorials and elo- 
quent tributes from the pulpit, the press, the National and State 
courts, leave us no alternative but to glean after the reapers of 
Boaz. Nevertheless, we owe it to ourselves, as members of the 
profession, of which he was one of the brightest ornaments as the 
official head of our judiciary, to place on record some expressions 
of our profound conviction of the excellence of his character and 
the eminent value of his public services. 

The Honorable James Jackson was born in Jefferson county of 
this State, on the 18th day of October, 1819. He bore an hon- 
ored name in the annals of Georgia. His father, Col. Wm. H. 
Jackson, was born about the close of the revolutionary war, and 
it might be said of him as of John Quincy Adams, ‘‘His cradle 
hymns were the songs of liberty.’”’ His grandfather, Gov. James 
Jackson, was among those heroic men who enjoyed the public 
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trust in the “times which tried men’s souls.’’ He bore a noble 
and distinguished part in the greatest achievement in the annals 
of constitutional liberty—the independence of America. The maiden 
name of the mother of the late Chief Justice was Miss Mildred 
Cobb, an aunt of Generals Howell and T. R. R. Cobb; a lady whom 
Robert Hall would have described as blending the piety of a con- 
vert with the polish of a court. Certainly we need ask for no 
higher example of maternal influence in the formation of a noble 
character than that exhibited by her son. He was from his child- 
hood one of those exemplary youths, ‘‘who need not the smart of 
guilt to make them virtuous, or the regret of folly to make them 
wise.’ When about ten years of age, his parents moved to 
Athens, and after a few years’ training in an excellent school, he 
entered the freshman class of the university, of which he remained 
a dutiful son, a distinguished ornament and a most efficient trus- 
tee to the day of his death. Possessing naturally talents of a high 
order, and applying himself with untiring assiduity to his studies, 
he soon became a proficient in mathematics and the classics. He 
early learned that, to be an elegant and attractive writer or 
speaker, he must make himself thoroughly familiar with the great 
masters of English composition. He not only read much, but 
made the acquisition of an elegant style the object of special and 
patient effort. By such care and labor, he acquired a style lumin- 
ous, forcible, flexible, fitted to instruct or delight. He graduated 
at the commencement of 1837, receiving next to the highest position 
in the assignment of college honors. Immediately after graduation, 
he commenced the study of law in the office of Hon. Howell Cobb. 
It was the special good fortune of young Jackson to begin his legal 
novitiate when the profession in that part of the State had reached 
the zenith of its splendor. When was there ever more—when was 
there ever so much learning, so much eloquence, so much wit, so 
much wisdom, so much power of logic, so much splendor of rhetoric, 
at the bar of the Western and adjoining circuits as when Joseph 
Henry Lumpkin, William C. Dawson, Green Foster, Thomas R. R. 
Cobb, Junius Hillyer, Basil Overby, Cincinnatus Peeples, Charles 
Dougherty, Francis H. Cone, Robert Toombs, A. H. Stephens and 
N. L. Hutchins were in the full maturity of their transcendent 
powers? It was the privilege of the late Chief Justice to mingle 
with these men when he first came to the bar, unknown yet to the 
State at large and scarcely known to himself, but glowing with a 
generous ambition to reach that high professional standard of which 
he saw such brilliant examples around him. On his admission to 
the bar, he established himself at Monroe, Walton county, and 
soon attained the reputation of a successful and rising lawyer. 

In 1844, he made a public profession of religion and united with 
the Methodist church. From that period to his death, he continued a 
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member of that denomination, distinquished for his Christian zeal 
and his unswerving loyalty and devotion to his faith. As he grew 
older in his religious life, he grew in usefulness and influence. In 
all places, at home or abroad, in high position or in the walks of pri- 
vate life, he exhibited the purity, consistency and charm of his 
Christian profession. At the call of his church, he was ever ready to 
attend upon her councils, her conferences, her various boards of ed- 
ucational trusts, and aid in all her plans and methods for the ad- 
vancement and improvement of his fellow-man and in winning 
souls to Christ. At the time of his death, he had been for many 
years a prominent member of the board of trustees of Oxford Col- 
lege and the Wesleyan Female College at Macon. He was probably, 
at his death, the most prominent and widely known layman of his 
church in the State. 

In 1845, he was chosen as a representative from Walton county to 
the General Assembly, and re-elected to the same body in 1847. In 
that body he exhibited the wise moderation which avoids both the 
bigoted conservatism that clings to everything that is established 
because it is old, and the reckless, impatient radicalism which es- 
pouses every project because it is new. While a member of the leg- 
islature, he became acquainted with Miss Eddie Mitchell, daughter 
of Walter Mitchell, Esq., treasurer of the State, and to her he was 
married in 1853. She was a lady of rare accomplishments, whose 
death, in December, 1867, was felt as a bereavement far beyond the 
the circle of which she was an ornament. In 1849, he was elected to 
succeed Judge Dougherty on the bench of the Western circuit, and 
there, as everywhere, he exhibited an ability and spotless integrity 
dispensing justice alike to the rich and the poor, the elevated and the 
lowly. From the bench, in 1857, he was chosen to represent his dis- 
trict in the National House of Representatives, and was re-elected in 
1859, and continued in that position until, on the secession of the State 
in 1861, he retired from his seat and returned to his constituency. 
Though so fully qualified to have filled a prominent place among the 
statesmen of the day, he had but little fondness for political life. 
During the war, he resided at Richmond, Va., holding, by the ap- 
pointment of President Davis, a position as one of the judges of the 
military court of Stonewall Jackson’s corps, with the rank of colonel. 
After the close of the war, he formed a partnership with Hon. Howell 
Cobb in the practice of law at Macon, Ga., which continued with 
great success until the death of the latter. He became afterward a 
member successively of the firms of Nisbet & Jackson, Nisbet, Jackson 
& Bacon, and Lyon & Jackson, and was a partner of the last named 
firm when appointed to the bench of the Supreme Court of the State 
of Georgia. In 1870, he contracted a second marriage with Mrs. Mary 
Schoolfield, of St. Louis, Mo., a lady of rare charms, mental and 
personal, and one also in every way suited to so good and great a 
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man. She soon became thoroughly identified with his family and 
added largely to the charm and happiness of his domestic life. In 
1875, a vacancy occurring on the Supreme bench by the resignation 
of the Hon. Robt. P. Trippe, Associate Justice, Governor Smith ap- 
pointed, Judge Jackson to fill the vacancy. He wascontinued in this 
position until 1880, when Chief Justice Warner, full of honors and 
years, in September of that year, resigned his position, and Gover- 
nor Colquitt appointed Judge Jackson Chi:f Justice to fill the va- 
cancy. When the General Assembly convened in 1880, he was 
chosen for the full term of six years from that date. His. unani- 
mous election to the same position by the General Assembly for a 
full term, a few weeks prior to his decease, is evidence of the high 
estimate in which he was held by that body. 

He possessed three constituents forming the highest model of a 
judge : legal learning, unswerving loyalty to justice, and the analyti- 
cal power to reduce complex cases into their simple elements and 
arrive from those constituent elements to general rules. It is said 
the ancient philosophers placed the true conception of perfect man- 
hood ‘‘in the possession of all those powers and qualities which are re- 
quired for the honorable and successful discharge of the duties of 
life, each in the golden mean, equally removed from excess in either 
direction, and all in due proportion.’”’ This type of greatness was 
beautifully exemplified in our late Chief Justice. Hedid not possess 
one or two brilliant qualities in an abnormal development, but he 
united all the qualifications demanded by his high position as Chief 
Justice of this great State. No one familiar with him could fail to 
perceive and admire the strong elements of his symmetrical charac- 
ter, his amiability, his sturdy common sense, his inflexible devotion 
to the right and uncompromising hostility to the wrong. What Ben- 
ton said of Chief Justice Marshall might be applied to the subject 
of this memoir: ‘‘He was well fitted for high judicial station, pos- 
sessing a solid judgment, good reasoning powers, an acute and pene- 
trating mind, with manners and habits to suit the purity and sanctity 
of the ermine, attentive, patient, laborious, grave on the bench, 
social in the intercourse of life, simple in his tastes, and inexorably 
just.”’ 

But we should feel ourselves justly chargeable with an inexcusa- 
ble omission should we close the delineation of the life and charac- 
ter of this eminent man without something more than a mere inci- 
dental allusion to his personal traits. It is a melancholy fact that 
the highest official distinction may be enjoyed and important pub- 
lic services rendered by men whose private lives will not bear exam- 
ination. But it was the glory of our lamented Jackson that his pri- 
vate virtues eclipsed the splendor of his public distinctions. No man 
has done more in this State, by example and by precept, to elevate the 
standard of professional character and to exhibit the practice of the 
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law in proud association with the highest integrity, liberality and 
piety. We feel we hazard nothing in saying that it was the lofty 
moral tone of his character, his incorruptible honesty, his uncom. 
promising adherence to truth, the unblemished purity of his private 
life, which riveted his hold on the affections and confidencd of the 
citizens of Georgia. His genial courtesy, charming simplicity, his 
loving domestic relations, his perfect freedom from all sordid, jeal- 
ous, harsh and bitter qualities, his chaste, subdued and genial hu- 
mor, his earnest pursuit of lofty ends by noble means, endeared him 
not only to his professional brotherhood, but to all who knew him. 
His house was the stranger’s home, his fireside the favorite resort of 
friendship, genuine hospitality the presiding genius within its doors. 
But we have yet to mention the crowning glory of his character. 
Said Daniel Webster, in the Girard will case, ‘‘A solemn and relig- 
ious regard to spiritual and external things is an essential element 
in all true greatness.’’ This was the secret of Chief Justice Jack- 
son’s fame. He looked not so much “fat the things which are seen 
and temporal as at the things which are unseen and eternal.’”’ It 
was the profoundest conviction of his soul, and the supreme conso- 
lation of his life, that there is an unseen but all-seeing, all-con- 
trolling Ruler of the universe. He cherished a sacred reverence for 
His name, His word, His day, His worship. ‘‘There was the hiding 
of his power.’’ He was a Christian whose profession was exempli- 
fied in his conduct. The rules of life which he deduced from the 
sacred oracles were exhibited in all his social and personal duties. 
His daily life was without spot or blemish. His example might be 
commended to the imitation of all, both old and young. For this 
his memory cannot fail to be cherished by all who appreciate the 
value of virtuous and Christian conduct in men of lofty stations. 
His position, his learning, his social influence, his Christian char- 
acter, all combined to make him a blessing to this city and to his 
whole State. But his work is done—nobly, worthily done. Never- 
more in the temples of justice, nevermore in the sanctuaries of re- 
ligion, nevermore in the halls of education, will we listen to the just 
and honored judge, the saintly monitor, the fascinating orator. Let 
not our homage to his memory end in oratorical tributes ; the noblest 
tribute will be found in the imitation of his illustrious example. 


Autex. M. Speer, Ricwarp F. Lyon, 
O. A. LocHRANE, JosEPH E. Brown, 
W. W. Montcomery, Rosert P. Tripper, 
JoHN ErskINE, CLIFFORD ANDERSON, 
A. O. Bacon, Joun L. Hopkins, 
Grorce HIttyer, James M. Suita, 

F. H. Miruer, J. R. Saussy, 

C. N. FseatHerston, Pore Barrow, 
Davip J. BalLey, Davip A. Vason, 
A. R. Lawton, W. 8. WALLACE. 
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Responses were made by Messrs. George Hillyer, A. O. 
Bacon, Hoke Smith and J. R. Saussy. Associate Justice 
Hall responded as follows: 


I agree to every word that has been uttered by the committee and 
by others who have succeeded them,in the deserved tributes paid to 
my life-long friend. My acquaintance with Judge Jackson commenced 
in my youth. He was older by a year than myself. When I went 
to Athens, I knew noone. Friends had given me letters. He was 
almost one of the first who welcomed me there. Although he had 
left college and was engaged in the study of law, he still kept up his 
association with the young men who were pursuing their education 
at that place. Scarcely a Saturday passed that he was not in the 
society to which he belonged, and where he always took part in the 
discussions that were going on. 

In the midst of a delightful society, among a people whose hospitality 
was generous, boundless, unostentatious and elegant, he was reared. 
He was brought up among great men like Augustin H. Clayton,Charles 
Dougherty, Junius Hillyer, the Cobbs and the Lumpkins, the Dear- 
ings and the Phinizys, the Grants, the Mitchells, and others whose 
names have illustrated the history of Georgia, and who are still con- 
nected with her prosperity and honor. Judge Jackson, in such a soci- 
ety, among such people, rose rapidly to distinction in his profession. 
He had practiced law but a few years when he was elevated to a seat 
on the bench of the superior court of the Western circuit, which he 
filled with honor and distinction equal to that with which it had been 
previously adorned by such men as Judge Clayton, Thomas W. Har- 
ris, Dougherty, and Junius Hillyer. In that position he sustained 
himself with dignity and usefulness until his people called him to 
what they deemed a higher position, to serve in the national coun- 
cils. He maintained his reputation in that august assemblage, al- 
though he was the successor of Howell Cobb, the wisest man, take 
him all in all, to whom I ever nearly approached, and with whom I 
could claim intimate acquaintance. He was the contemporary and 
the equal of William Hope Hull, Thomas R. R. Cobb, Henry R. 
Jackson, and others scarcely inferior to those distinguished gentle- 
men, and he was their acknowledged peer. 

When our civil war was over, he transferred his professional la- 
bors to a distant county where he had scarcely a personal acquaint- 
ance. His reputation, however, had preceded him, and in the 
midst of a distinguished and able bar, who gave him a warm wel- 
come, he rose rapidly in his profession, secured business, and in a 
short time became one of its leaders. There he remained until called 
to a position on the bench. 

There are many things I would like to say concerning my friend. 
The riches of my recollection greatly embarrass me in selecting from 
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my store. As intimately as I knew him in private life, as constantly 
as I had occasion to consult him previous to his promotion to this 
bench, and to consult his illustrious kinsman and friend—one of the 
most cherished and esteemed friends I ever had in my life,—I never 
knew his real value and worth until I was officially associated with 
him. I have known lawyers of greater learning, but I have never 
known one of cleverer discrimination, of sounder sense, of more pro- 
found judgment, of more marl:ed sagacity, and of more determined 
purpose to do exact right and justice between man and man, than 
James Jackson. And I have known none—and it is no exaggeration 
to say it—who could make the same use of the resources at his 
command, and they were great and varied. He labored incessantly 
and conscientiously in his vocation. I never saw him flag or heard 
him complain. I could not induce him to forego his labors when his 
jaded spirits and shattered health required repose, and even when 
his heart was wrung and he was suffering what I know must have 
been one of the greatest griefs of his life, and which led to the dis- 
appointment of his highest hopes and expectations, resulting from 
the death of his only son. Judge Jackson’s health from that time, 
as I thought I could discern, began visibly to decline. 

On the morning that he was taken sick, he came to the capitol to 
perform his daily task and to complete a decision he was engaged 
in writing, although the court was then in recess, on a raw, cold 
and gloomy day. The weather was severe and disagreeable. He 
came into the clerk’s office, where I happened to be tarrying for a 
“time, and said pleasantly, Why haven’t you had me a fire made this 
morning?” SaidI, “I did not expect you to come out in such 
weather; you should be more careful of your health.’’ I had a fire 
made, however. We went to his room. He was at that time greatly 
interested in religious services that were going on, and commenced 
telling me of his experience and how happy he was that he had the 
witness of the Spirit that he was soundly converted. He asked if I 
believed in conversions. My reply was that I had never experienced 
it, but I could not disbelieve it; that such examples as his own 
would dispel all skepticism that I might have on the subject. I told 
him I had seen bad men—positively bad men—suddenly change the 
whole current of their lives and character; I could attribute it to 
nothing short of some mysterious or supernatural moral power. He 
left that room on that inclement evening, and on his way home went 
into the basement of achurch where he conducted a prayer-meeting. 
From there he went to visit friends whom he had invited to dine with 
him on that day, and while hospitably entertaining them, he was 
stricken with the disease that hurried him away. Though alarmed, 
I was hopeful. I kad known him to pass through several very seri- 
ous attacks, and I trusted he might safely pass through this present 
trial. While I had not the privilege of being personally present, yet 
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with the greatest anxiety, with trembling hope, not unmixed 
fears for the worst, in common with other friends, in spirit 


““We watched him breathing through the night, 
His breathing soft and low, 

As in his breast the wave ot life 
Kept heaving to and fro. 


Our very hopes belied our fears, 
. Our fears our hopes belied; 
We thought him dying when he slept, 
And sleeping when he died.’’ 


This great and good man has not fallen. He has been taken from 
our midst only to be translated to a brighter and happier sphere. He 
has left us an example of inexpressible value. His weakness has 
been changed to strength; his mortal has put on immortality. He 
has exchanged the laurel for an ‘‘incorruptible crown that fadeth not 
away.’’ ‘Though lost to sight,’’ he is ‘‘ still to memory dear’’ ; and 
with his friends and those who knew him intimately, this memory will 
become dearer and more vivid as the years roll on. We have en- 
shrined him in our heart of hearts, and can leave him in the hands 
of One who ‘‘doeth all things well,’’ and where his struggles and 
cares are at an end. He is at rest inhis Father’s mansion, his house 
‘eternal in the heavens,’’ ‘not made by hands,’’ ‘‘where thieves 
do not break through nor steal;’’ where no ill can touch him more, 
and ‘‘where the wicked cease from troubling and the weary are at 
rest.’”’ Dear friend, hail and farewell. 


Chief Justice Bleckley responded as follows: 


In ordering, as the organ of the court, that the eloquent, just and 
appropriate report which has been read be placed on the minutes 
as a perpetual memorial of our regard for the memory of the de- 
parted Chief Justice, I beg to make a few observations as his imme- 
diate successor, doing so in very grave doubt as to whether I had not 
better leave his empty chair to answer by its echoes to the words of 
eulogy which, through this report, have been so well uttered. 

Iam both fortunate and unfortunate in being his immediate suc- 
cessor. I feel it an honor to come after such a man, but I feel it a 
labor to succeed him worthily—a perilous labor to attempt to admin- 
ister justice from the same seat that he occupied. In contemplating 
him from this chair, as though I had never known him from any 
other standpoint, I am awed by the magnitude of his character, by 
the breadth and height of it; for, as has been justly said, he com- 
bined such various elements and in such large degree that, looked 
at from any standpoint whatever, he occupies an unusual space in 
our field of vision. He was especially distinguished as possessing 
commanding intellectual endowments, associated with the largest 
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emotional traits. The nice adjustment of his vigorous intellectual 
powers to his profound moral sensibilities was very remarkable. 

Law isthe rule of duty. Love, in its relations to law, is the sense 
of duty. His love and his law, taken together, insured recognition 
of the rule; his vivid realization of the sense of duty added to his 
power ten-fold as adiscerner of law. When he could not see it with 
the eye, he found it by the touch. He could feelin the darkness and 
find the law by his moral discernment. In that faculty or capacity, 
I do not think he has ever had an equal in our history; certainly 
not within my observation. Learning might fail, light might fail, 
but feeling never, or very rarely, did fail. If the law was right, he 
nearly always found it; when he could not discern it by sight, he 
identified it by the touch of his conscience and his heart. If you 
will examine the testimonials he has left us in the Reports, you 
will find that he very rarely mistook it. 

This was in harmony with his whole character. He combined 
strength and delicacy, force and softness. He was the eagle without 
the talons or the beak; he was the dove without the weakness or 
the timidity. He was a fine combination of strength and tenderness, 
and this combination availed him in all his relations and in all the 
labors of his life. As a lawyer, as a judge, he employed feeling as 
well as thought, and they were in such complete balance and har- 
mony that one never misled or misdirected the other. It is, per- 
haps, not unusual to find men with great power,of mind associated 
with defective moral powers, or to find men of great power of feeling 
associated with weakness of intellect; but here were strength of 
mind and moral stamina together. He went forth to do the work 
of the world, as far as it was assigned to him, thus equipped, thus 
armed; and he did that work with skill, ‘fidelity and power, and it 
will be felt after him, as we feel it now. 

It is ordered that the report of the committee be spread upon the 
minutes, to be a perpetual testimony to the virtues, ability and ser- 
vices of the departed Chief Justice. And as a further token of our 


respect, this court will stand adjourned until to-morrow morning at 
10 o’clock. 
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ABANDONMENT. See Criminal Law. 


ACCOMPLICE. 


Relation as such affects credibility. Simzson vs. State, 91. 
ACTICNS. See Nuisance. 


1. City, right to recover against owner, on suffering judgment for 
injuries from open cellar. Faith vs, City of Atlanta, 779. 

. Distributees, suit against, creditor having judgment against admin- 
istrator must show what. ‘Zift vs. Collier et al. 194. 

. Heir, sole, of borrower, discharging usurious incumbrance may 
recover back. Pope vs. Marshall, 635. 

. Insurance compary paying loss on wood burnt by railroad, sub- 
rogated to rights of owner. Holcombe, for tise, vs. Richmond & 
Danville R. Co. 776. 


. Same: Declaration amendable by inserting owner’s name suing 
for use. bid. 
. Malicious suit, failure to grant indulgence on mortgage, not ac- 
tionable, when. Marable vs. Mayer, Son & Co. 710. 
. Money had and received; one sells land of other, as his own, 
amount received for it recoverable. Miles vs. Groover, 461. 
. Process and service, none, andno waiver, no suit, and dismissal at 
trial term right. J/cGhee vs. Mayor, ctc. of Gainesville, 790. 
9. Same: If bar of statute attaches, pending, no renewal of suit. 
Ibid. 
10. Purchaser of land takes deed signed in firm name; damages by de- 


lay, and expenses of securing correction, not recoverable 
French, Richards & Co. vs. Robinson, 707. 


ADMINISTRATORS AND EXECUTORS. 


1, Administration not necessary if life tenant dead, and remainder- 
men of full age, and no debts. Akin ct al. vs. Akin, 24, 


2. Same: And this would be so of heirs taking as distributees. did. 


3. Bastard dying, administration granted at instance of half-brothers 


and sisters valid, when. Langmade, administrator, vs. Tuggle 
et al. 770. 
Vv 78-52 
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. Same: Administration may be taken out after five years, as well as 
before. did. 


. Bidder at sale of, taking possession, without complying with terms 
isintruder. Bagley vs. Stephens, 304. 

. Same: Subsequent purchaser from executor at private sale, rights 
of, against intruder. /did, , 

. Bill for direction, filed by executor as such, how far is he as an 
individual a party? Fouche’, assignee, et al. vs, Harison, ex’r, 
et al. 360, a? 

. Same: As to his right to convey his interest, pending the bill. 
Ibid. 

. Bond, breach of: Intestate has agent to collect funds and invest 
for wife; he does so, but takes title in his own name; not to 
administer is no breach. Beazley, ordinary, vs. Kendrick, ad- 
ministrator, 121. 

. Same: To refuse to administer lands, title to which is in wife of 
intestate at his death, is no breach of bond, did. 

. Devastavit of executor, suit for, evidence of his accumulating 


wealth pending trust, inadmissible.'' Watts, adm’r, vs. Baker 
et al. 622. 


. Same: Husband of legatee competent witness, although himself 
a legatee, when his legacy not disputed, did. 


. Distributees, suit against, by one having judgment against ad- 
ministrator, must show what. 7Zift vs. Collier et al. 194. 


. Foreign administrator may sue here, although there be a domestic 
one, when. Smith, adm’r, et al. vs. Cuyler et al. 654. 


. Heir, sole, of borrower discharging usurious incumbrance, may 
recover back in hisown name. /Pofge vs. Marshail, 635. 


. Purchaser at own sale, not entitled to set off value of improve- 
ments. Houston et al, vs. Bryan, 181. 


. Purchase by, at own sale, or by other for them, voidable. did. 


. Receipt of administrator de bonis non with will annexed, given to 
administratrix of deceased executor, open to explanation. Watts, 
adn’ r, vs. Baker et al. 622. 


19. Trustee and his sureties on bond liable for not resisting unfounded 
claims. Smith, adm’r, et al. vs. Cuyler et al. 654. 


. AFFIDAVIT. 


Defined. Effect of signature and jurat. Loeb vs. Smith Bros. 
& Co. et al. 504. 


AL/B/, 
Charge as ‘o, approved in this case. Simpson vs. State, 91. 
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ALIMONY. 


1. Granted, if libel pending, or parties living separate. C’crk vs. 
Clark, 79. 


2. Same: Discretion of judge as to, not abused here. did, 


AMENDMENT, 


1. Cause of action, none stated, cannot be cured by amendment. 
Martin vs. Gainesville, etc. Railroad, 307. 


2. Easement to drain plaintiffs water on defendant’s land; damages. 
for stopping up; if easement not originally alleged, cannot. 
amend. did. 

3. Judgment on two notes, one not due, amendment eliminating: 
undue part, proper. Sanner vs. Sayne, 467; and see Dye vs, 
Garrett & Latimer, 471. 

4. Judgment in favor of rartners, one then being dead, not set aside,. 
but is amendable uuic gro tunc. Guill vs. Pierce & Little, 49. 

5. Negligence, acts of varied or added to by, may be. Harris vs.. 
Central Railrced, 525. 

6. Plaintiff, trustee is and dies pending suit, name stricken and suit: 


proceeds in name of cestuis gue trust, when. Blalock vs. New-- 
hill et al. 245. 


APPEAL. 


1. Action for above $50, dismissed by justice, certiorari amd not ap- 
peal. Rogers vs. Bennett, 707. 
2. Certiorari improper, until appeal to jury in justice’s court, where: 
facts involved. Shirley vs. Rounsaville d&- Bro. 708. 
3. Justice court, from, refusing to dismiss, not assignable as ground’ 
for new trial. Velvin vs. Hall et al. 136. 


ARBITRATION AND AWARD, 


1. Brief of evidence, filed with exceptions, found by jury incorrect, 
other brief filed by other party will stand in lieu of first. Wél- 
kins et al. vs. Van Winkle & Co. 557. 


2. Exceptions, some good, some bad, motion to dismiss all properly 
denied. Jbdid. 


3. Judgment setting aside right, though reasons wrong, stands. did. 


4. Oath taken by arbitrators not that prescribed in §4232, award set 
aside. did. 


5. Prevailing party having improper intercourse with arbitrators, 
award set aside. did. 
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ARREST OF JUDGMENT. 


Motion in, judgment by court on two notes, one not due, is proper 
remedy. Sanner vs. Sayne, 467; and see Dye vs. Garrett & 
Latimer, 471. 


ASSAULT AND BATTERY. 


1. Damages for, whether words opprobrious, and justify, is for jury. 
Tuckcrv vs. Walters, 232. 


2. Same: Use of knife in self-defense, when justified, 232. 


3. Riot, indictment for; law cf assault and battery not appticable. 
Perkins et al. vs. State, 316. 


ATTACHMENT. See Witness. 


. Attorney swears to ground positively, though not so to debt, suffi- 
cient. Gazanvs. Royce & Co, et al. 513. 

. Bond, national bank obligor; suit on, State court has jurisdic- 
tion. Continental National Bank ct al. vs. Folsom, 449. 


. Fraudulent debtor: Writ not supported by sworn written evidence 
or order granting, falls, in claimcase. Gazan vs. Royce & Co. 
et al, 512. 


. Same: Issuing in name of firm, that individuals comprising not 
stated, immaterial. did. 


. Fraudulent debtor: Judge acts judicially in granting, and judgment 
reviewable only by writ of error; aliter, if no order granting. 
Loeb vs. Smith Bros. & Co, et al. 504. ° 


. Same: Petition need not allege acts of debtor in more specific 
terms than §3297. did. 


. Fraudulent debtor: Affidavit not required if petition sworn to. 
Lbid. 


8. Same: Oral testimony cannot be heard. Jbdid. 


. Purchase money, affidavit must state ground positively, not in al- 
ternative. Brafman & Son vs. Asher et al, 32. 
10. Same: But it may rest on more than one ground. Jbid. 
11. Service under §3354 on security, national bank obligor, binds 
bank. Continental National Bank et al. vs. Folsom, 450. 


ATTORNEY AND CLIENT. 


1. Advice of counsel, effect of in suit for malicious arrest. Fire As- 
sociation of Philadelphia vs. Fleming, 738. 


2. Confidential communications between (letters) not admissible. 
Lbid. 
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3. Continuance for absence of leading counsel denied, when. Szzith 
vs. State, 71. 

4. Lien, transferred f. fa., transferee holds divested of lien of plain- 
tiff’s attorney for fees, when. Speer vs. Matthews, 757. 

5. Payment to attorney for clicnt, discharges debtor, when. ackson 
vs. Mayor, etc. cf Rome, 344. 

6. Attorney’s fees recoverable as part of damage in suit by pledgee 
of warehouseman’s receipt taken to secure note “with counsel 
fees,” when. Planters’ Rice-Mill Co. vs. Merchants’ etc. Bank, 
574: 


AUDITORS. 


1. Exceptions of fact, jury must pass on seriatim,; verdict general, 
wrong. Mayo vs. Keaton, adm’r, 125. 


2, Exceptions, none filed, court may decree on finding of. did. 


3. Same: Of fact, must be passed on by jury. did. 
BAILMENTS, 


1, Bank, deposit in is. not bailment, but bank becomes debtor to de- 
positur. Ricks vs. Broyles, receiver, 610, 


2. Garnishment, fund in bailee’s hand to be paid over to third per- 
son, subject when. Cox vs. Reeves, 543. 

3. Warehouse receipts, effect of, in hands of bona fide holder for 
value, Planters’ Rice-Mill Co. vs. Merchants’ National Bank, 
etc. 574. 

4. Same: If holder pledges same to borrow money, pledgee may 
hold warehouseman thereon, though fictitious. Zid 


BANKS. 


1. Deposit is a loan, and bank is debtor of depositor. icks vs. 
Broyles, receiver, 610. 

2. National; obligor in attachment bond, suit on, State court has 
jurisdiction. Continental National Bank et al. vs. Folsom, 449. 


3. Payee of accepted draft, dishonored, not bound to charge it up to 
drawer’s account, who was its customer. Flournoy & Epping 
vs. First National Bank, 229. 


BASTARDS. 


1. Mother of, sole heir, where bastard has no brothers and sisters. 
Lengmede, adm’r, vs. Tug gle et al, 770. 


2. Same: Mother dying after marriage, estate cast on husband. /did. 
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3. Same: Father dying, estate cast on his heirs at law. did. 


4. Putative father may make provision for, by will, though father 
white and bastard colored. Smith et al. vs. DuBose et al., ex'rs, 


415. 
BETTERMENTS. 


1. Administrator, purchase by, at own sale, not entitled to set off, ex- 
cept when. Houston et al. vs. Bryan, 181. 


2. Improvements equal to mesne profits, offer to show, too late after 
argument begun. McDowell vs. Sutlive et al. 149. 


BILL OF EXCEPTIONS. See Practice in Supreme Court. 


BILLS OF LADING. 


Symbols of property ; nature discussed. Planters’ Rice-Aill Co. 
vs. Merchants’, etc. Bank, 574. 


BONDS. See Administrators and Exccutors; Railroads. 


Recognizance, criminal, surety may show indictment invalid. 
McDaniel, governor, vs. Campbell, 188. 


BRIDGES. See County Matters. 


BURGLARY. See Criminal Law. ' 


Larceny from house, conviction for, sustained under indictment 
for burglary. Polite vs. State, 347. 


CATTLE. 


1. Trespassing, owner liable at common law, fence or no fence. 
Bonner vs. DeLoach, 50. 


2. Same: So in Georgia, if protected by legal fence. bid. 
3. Same: Remedy by impouncing, cumulative only. did. 


4. Same: Allegation, “could not catch to impound” does not imply 
that stock law was of force. did. 


CERTIORARI. 
1. Action for above $50, dismissed by justice, appeal improper. 
Rogers vs. Bennett, 707. 


2. Answer, justice’s failure to remember facts because of lapse of time” 
Simpson vs. McBride, 297. 

3. Appeal, must be to jury in justice’s court, if facts involved, though 
amount under $50. Shirley vs. Rouusaville & Bro. 708. 
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. Judgment not sustaining, evidence conflicting, verdict stands. 
Singer Mfg. Co. vs. Cole, 353. 


. Justice gives judgment for plaintiff, jury finds verdict for, and Su- 
perior Court sustains finding, not interfered with. Simpson vs. 
McBride, 297. 


. Levy, illiterate constable, mark good, when. did. 


. New trial, claim case, first grant not disturbed. Suddeth vs. Kra- 
mer, 353- 


. Section 4067 construed. Rome Railroad Co. 7s. Ransom, 705. 


. Traverse pending, error to dispose of case on its merits. PJllips, 
Fr. vs. City of Atlanta, 773. 


CHARGE OF COURT. 


1. Accident, if injury was mere, then no recovery, not error. £n- 
right vs. City of Atlanta, 289. 


. Error in not hurt defer.dant, where verdict for plaintiff demanded 
by the evidence. Graham vs, Mitchell, 310. 

. Evidence apparently conflicting, ‘‘must reconcile if can,” error to 
refuse request. ickerson vs. State, 15. 

. Husband’s power to bind wife’s estate by assuming to act as her 
agent, proper charge as to. Foster & Ackerman vs. Fones, 153. 


. Jurisdiction, amount, justice’s court, summons governs; if finding 
exceeds, error to charge want of. Velvin vs. Hall et al. 136. 

. Same: Damages, interest, if to add takes without, error to charge 
“may allow interest.” did, 


. Negligence and diligence, charge must leave to jury. Harris vs. 
Central Railroad, 525. 


. Railroad culvert backing water, charge that right of way granted 
covered such damage, denied. Georgia Railroad vs. Berry, 748, 

. Recommendation to mercy, charge criticised here. Blackman 
vs. State, 592. 

. Statement of defendant, fai:ure to charge as to, not work reversal, 
when. Seyden vs, State, 105, 

Weight of evidence, credibility, impeaching, sustaining, etc., charge 

as to properly given here. Simpson vs. State, 91. 


CHARTERS. 


1. Courts powcr of to grant, legislative, not judicial. Gas-Light Co. 
of Augusta et al, vs. West et al. 318. 

2. Same: No power in any one to object; and orders granting not 
reviewable. did. 
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CLAIM. See Homestead. 


1. Attachment levied, claimant may move to dismiss levy, not to quash 
writ. Gazan vs. Royce & Co. et al. 512. 


2, Same: Contrary doctrine of Hines & Hobbs vs, Kimball et al. 47 
Ga, 587, disapproved. did. 
. Same: Claimant not filing exceptions pendente lite to refusal to dis- 
miss attachment, may still move to dismiss levy, did. 


. Same: Issuing in name of firm, that individuals comprising rot 
stated, no ground for dismissing levy. bid. 

. Samc: Verdict subjecting, supported here. did. 

. Fraud in claimant, idicia here establishes, a verdict for him set 
aside, Hart vs. Rafter, 478. 

. Fraudulent conveyance to avoid debts, that land conveyed was 
held by debtor under deed reserving lien, which claimant paid 
off, proper circumstance to show bona fides. Park vs. Snyders 
Iarris, Bassett & Co. 571. 


. Mortgage, chattel, executed in Alabama, conveys title, and may 
claim against attachment levied here, when. Peterson vs. Xaig- 
ler & Walker, 465. 


. Property levied on, sold for more than plaintiff's judgment, and 
appropriated by claimant, decree for plaintiff for amount of his 
f. fa. here. Tift vs. Keaton, 235. 


. Trustees, church, judgment against A. & B. as such, plaintiff must 
show they were such. Alexander vs. Baker, 219, 


CODE, Sce Cede Scctions. 


Unauthorized change in code of 1868, not ratified by constitu- 
tion of 1868. McDaniel, governor, vs, Campbell, 188. 


CODE SECTIONS. 


§4(6). Substantial compliance all that is necessary. Turacr vs. State, 
179. 
44. Colored concubine of white man, bastards and bastard’s children 


stand on same footing as whites. Smith et al. vs. DuBose ct 
al., ex’rs, 434. 


415. Leading counsel, court to determine who is. Smith vs. State, 71. 
496. Cited and applied. Dearing vs. Shepherd et al. 28. 
691. Cited and applied. did. 


737. Private way over city commons obstructed, ordinary has jurisdic- 
tion to remove. Duggan ct al. vs. Cox et al. 158. 


1282. Superintendent, not qualified as prescribed, election illegal. 
Walker et al. vs. Sanford, ordinary, 166. 
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. Place not one prescribed, illegal. did. 

. License, county commissioners have discretion to grant or refuse. 
Eve, commissioner, vs. Simon, 119. 

. Minor having ordinary of cértain county to appoint guardian, 


thereby selects that county as his residence. Dampier vs. Mc- 
Call et al. 607. 


. Alimony granted when parties living in state of separation. Clark 
vs. Clark, 79. 


. Lien of attorney not defeated by setting off other judgment. 
Caudle vs. Rice, assignee, 81. 

. Farming business, note for supplies given by one partner binds 
firm. Selman vs. Brown, Nunnally & Co. 333. 


1908. Partnership, “for limited time,” both bound until actual notice of 
expiration. Sz. Louis Electric Light Co.vs. Marshall & Russell, 
172. 

1955. Cited and applied. Say vs. Whelchel, 78S. 


1955. Deed reserving lien for purchase money is in nature of mortgage. 
Park vs. Snyder, Harris, Bassett & Co. 571. 


1991. Common carrier: Affidavit must show demand made, after debt 
became due. Central Railroad vs. Sawyer, 784. 

1991. Counter-affidavit too late after levy and sale. Smith vs. McPher- 
son, 184. 

2057(a), (4). Heir discharging usurious incumbrance may recover back, 
when. Pofge vs. Marshall, 639. 


2057(/). Deed to secure usury, called rent, void. Jorrison et ux. vs. 
Markham, 162. 


2137. Ordinance requiring license may be enforced by fine. Piiilifs, 
Fr. vs. City of Atlanta, 774. 


2211, When agency known, indorser not liab:e individually. Bank of 
the University vs. Hamilton et al. 314, 


2270. Cited and applied, Akin et al. vs. Akin, 27. 

2283. Tenant cannot attorn to another, without first surrendering posses- 
sion. McDowell vs. Sutlive et al. 148. 

2303. Adverse possession, when only possible. Zdid. 


2309. Express trust, how created. Beazley, ordinary, vs. Kendrick, 
adm’r, 121, 


2330. Narrows considerably discretion of trustees in the usc of money. 
Ricks vs. Broyles, receiver, 610. 


23S6, If date postponed, actual notice of second date enough, ten days 
not required. Phillips vs. Chapman, 163. 


2399. White testator, legacy to colored bastard, sustained. Smith et al. 
vs. DuBose et al., ex’rs, 434. 
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. Cited and applied. Watts, adin’r, vs, Baker et al. 629. 

. Cited and applied. Fraser, guardian, vs. Dillon et al. 475. 

. Cited and applied. did, 

. Error in number of lot bequeathed, Rogers, adm’r, vs. Rogers et 
al. 693. 

. Cited and applied, Smith, adm’r, et al. vs. Cuyler et al. 654. 


. Child entitled to effects of father living separate. Clarke vs. Flem 
ing, 782. 


. Cited and applied. Brooks ct al. vs. Matthews, 741. 

. Cited and applied. Foster & Ackerman vs. Fones, 157. 

. Relates to contract, not to crime. McCoy vs. State, 496 
. Cited and applied. Seegar vs. Smith, 618. 

. Cited and applied. ay vs. Whelchel, 789. 


. Fi. fa, and deed admissible as color of title, when. ile, trustce, 
vs. Fleming, 4. 


. Cited and distinguished from §4303. McCoy vs. State, 496. 
. Cited and applied. Love vs. State, 68. 


. Overdue is notice, and if several, and some not due, it is notice 
as to whole set. Harrell vs. Broxton, 132. 


. Cited and applied. Soluble Pacific Guanc Co. vs. Harris, 2 
. Cited and applied. Brooks ct al. vs. Matthews, 741. 
. Cited and applied. Jaden et al. vs. Georgia Railroad, 47. 
. Requisite allegations. Marable vs. Mayer, Son & Co. 712. 
. Cited and applied. did. 

2989. Cited and applied. did. 


. Railroad, side-track in street; noise and smoke, is public nuisance, 
when. Kavanagh vs. Mobile & Girard R. Co. 272. 


2999. Side-track in street; noise and smoke gives private action, when. 
Ibid. 


3033. Liv2-stock shipment. Cited and applied. Columbus & Western 
Rwy. Co. vs. Kennedy, 653. 


3034. Cited and applied. Raden et al. vs. Georgia Railroad, 47. 

3065. Seizure and occupation of property illegal, nominal damages fol- 
low. Carlisle vs. Callahan, 322. 

3068, Value of one’s time in his business protracted by the trespass. 
Lbid. 

3072. Nuisance, water. Section cited and applied. Brimberry vs. Sa- 
vannah, F.d& W. R. Co. 645. 


3093. If on trial of bill, only case at law is made, dismissal right, Wil- 
liams vs. Haynes et al. 133. 
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3117. Mistake and latent ambiguity distinguished, J/ouston et al. vs. 
Bryan, 184, 

3149. Receiver holds subject to the direction of the court. Sticks vs, 
Broyles, receiver, 610. 

3149(a). Grant of injunction and receiver for insolvent corporation, 
sustained here. Wilcoxon Mfg. Co, vs, Atkinson, adm’r, 338. 

3176. Cited and applied. Brooks et al. vs. Matthews, 741. 

3191. Cited and applied. Seegar vs. Smith, 618. 

3263. Rule as to infants is indulgent. Blalock vs. Newhill ct al. 248. 

3264. Attorney swears to ground positively, bu: not so to debt, sufficient, 
Gazan vs, Royce & Co, et al, 524. . 

3264. Individual names of partners suing out, not set out, no ground for 
dismissing levy, in claim case, did, 


3293. Attachment for purchase money, affidavit must state ground 
positively, not in alternative, Brafman & Son vs, Asher et 
al, 32. 

3297. Affidavit unnecessary, if petition sworn to. Requisites of petition. 
Loeb vs. Smith Bros. & Co. et al. 504. 


3335. Appearance and plea waives process and service. Moulton vs. 
Baer, 218, 


3335. Cited and applied. McGhee vs. Mayor, etc. of Gainesville, 791. 

3354. National bank obligor, service on security binds. Continental Na- 
tional Bank et al. vs. Folsom, 450. 

3360. Applicable to action in short form. Blalock vs, Newhill et cl, 248. 

3362. Judgment conclusive on verdict finding three-sevenths of fee. 
McDowell vs. Sutlive et al. 147. 

3454. Set-off, need instrument set up as, be proved? Query. Shipp et 
al, vs. Davis, 204. 

3464. Purchase by administrator at own sale, is not Jona fide. Houston 
et al. vs. Bryan, 184. 

3479. Easement, basis of action, not alleged, cannot cure by amendment 
Martin vs. Gainesville, etc. Railroad, 309. 

3487. Striking trustee and leaving beneficiaries... Blalock vs. Newhill et 
al, 247. 

3490. Suit void if no process or waiver, McGhee vs, Mayor, etc. of, 
Gainesville, 791. 

3522, Witness absent, what affidavit must embrace. Polite vs. State 
347: 

3525. Not for delay only, not appearing, continuance deried, Swm:th vs. 
State, 71. 


3559. Auditor’s report, exceptions of fact; verdict how to be framed, 
Mayo vs. Keaton, adm’r, 125. 
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3561. Charge murder, verdict for ‘involuntary manslaughter,” means 
highest grade. Wright vs. State, 193. 


3586. Purchase money notes transferred without endorsement or guar- 
anty, holder is only ordinary creditor. Carhart vs, Revicre 
sheriff, et al. 173. 


3587. Cited and applied. Sanner vs. Sayne, 467. 


3591. Conviction of witness, and that verdict was in consequence of his 
testimony must appear. J/unro vs. Moody & Fry, 128. 


3721. Facts here not warrant new trial. Codd vs. State, 802. 


3798. Letters between attorney and client privileged. Fire Association 
of Philadelphia vs. Fleming, 736. ~ 


3801. Parol evidence to ascertain object of testator’s bounty. J/ouston 
et al. vs. Bryan, 184. 


3801. Cited and appiied. Rogers, adivr, vs. Rogers ct al, 693. 
3801, Cited and applied. Watts, adm’r, vs. Baker et al. 628. 
3807. Cited and applied. did. 

3854. Cited and applied, Zdid. 

3867. Cited and applied. Carlisle vs. Callahan, 321. 


3888, No caption or preamble required, Flournoy & Epping vs. First 
National Bank, 227. 


3911. Number, provision as to, directory merely, Turner vs. State, 179. 


3998. Service by publication will bind non resident defendant. Patton 
vs. Childs et al. 352. 


4066. Traverse pending, case cannot be disposed of onits merits. P4il- 
lips, Fr. vs. City of Atlanta, 774. 
4067. Construction of this section. ome Railroad Co. vs. Ransom, 705. 
When certiorari, and when appeal. Jogers vs. Bennett, 707. 


4077. Injunction will lie to restrain eviction, under what circumstances. 
Gilmore ct al. vs. Wells et al. 197. 


4072. One having bare right to the possession may expel intruder. Bag- 
ley vs. Stephens, 307. 
4162. Is superseded by §4161. Mandeville vs. Askew, Bradley & Co. 19 
4206. Judge may render decree where no exceptions of fact. Afayovs. 
Keaton, adm’r, 125. 
4232. Arbitrators taking cifferent oath, award set aside. Wiikizs et al, 
vs. Van Winkle & Co. 557. 
4272(%). Code addenda, page 9, does not dispense with any party in‘cr- 
ested in sustaining judgment below. Saker et al., adm'rs, vs. 
Thompson et al. 744, 


4284. Verdict, where should have been nonsuit, affirmed with cirections. 
Ltowah Mfg. Co. vs. Alford, 347. 
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4303. This section and not 2637 defines duress that will excuse crime. 
McCoy vs. State, 496. 


4372. Provocation of language used by the female may be shown. Col: 
lins vs. State, 87, 


4372. Words, “Go to hell, God damn you,” conviction sustained. Rat» 
teree vs. State, 335. 


4424. Fraudulent conversion defined. Ztheridge vs. State, 340. 
4514. Riot, rescue, attempt at, is, when. Fisher vs. State, 258. 
4710. This section is directory only. Rosenbrook vs. State, 111. 
4710, Same: Order of callis in discretion of judge. did. 
4710, Same: And even if notso, injury must appear, did. 


5017. Colored concubine of white man, bastards, cic., status same as 
whites, Smith et al. vs, DuBose et al., ex’rs, 434. 


5020. Conviction of crime, works no corruption of blood or forfeiture of 
estate. did, 


5077. Courts, power of, to grant legislative, and not reviewable. Gas. 
Light Company of Augusta ct al. vs. West et al. 319. 


5190. Not prevent mandamus to compel county to pay judgment for 
damages for defective bridge, Dearing vs. Shepherd et al. 28, 


5218. Right of sale and reinvestment, discussed, Linch ef al. vs. McIn- 
tyre et al, 212. 


COMMON CARRIERS. See Railroads. 
CONFIDENTIAL COMMUNICATIONS. See Aétorney and Client. 


CONSIDERATION. 


1, Promissory notes, maker’s defences against holder with notice, 
FTarrell vs. Broxton, 129. 


CONSTITUTIONAL LAW. 


1, City’s power to create debts, inhibition does not apply to cash con 
tracts, City of Conyers vs. Kirk & Co. 480. 

2. Code, §5190, not prevent mandamus to compel county authorities 
to pay valid judgment. Dearing vs, Shepherd ct al. 28. 

3. Constitution U. S. 14th amendment, rights of colored concubine 
under, Smith et al. vs. DuBose et al., ex’rs, 414. 


4. Judgment by court, order allowing counsel leave to enter, is so. 
Tift vs. Keaton, 235, 

5. Judgment by court, unconditional contract defined. Dye vs. Gar- 
rett & Latimer, 473. 
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6. Local option law is so. Menken vs, City of Atlanta, 668; Mabra 
vs. City of Atlanta, 679. 
4. Municipal corporation, before and since constitution of 1877, liable 
for negligence. City of Atlanta vs. Word, 277. 
8 Same: Since Constitution of 1877, if not negligent may set off, 
enhancement. Jdid. 
9. National banks, State jurisdiction of suits against, discussed and 
declared, Continental National Bank et al. vs. Folsom, 450. 
10. Taxation, exemptions, parsonage liable for street-paving assess- 
ment. Wardens, etc. of St. Mark's Church vs. Mayor, etc, 
of Brunswick, 541, 


CONSTRUCTION, See Contracts; Wills. 
CONTEMPT. 


Fees of master, failure to pay, is not, unless. Fouché, assignee, 
et al. vs. Harison, ex'r, et al. 360. 


CONTINUANCE. 


1, Absence of witness, several times continued for, refused here, 
though motion fully up to rule. Freeman vs, State, 663. 

2. Absence of witness, not by procurement, and expectation to have 
him by next term, must appear. Collins vs. State, 87. 


3. Counsel, absence of leading, continuance denied, when. Smith 
vs. State, 71. 


4- Same: Leading counsel, court must determine who is. did. 
5. Same: Motion made “ not for delay only,” not appearing, denied. 
Ibid. 

6. Counsel, absent from sickness, “expect to have present at next 
term,” showing defective in this, denied. Lamar et al. vs. Mc- 
Daniel, governor, 549. 

4. Delay only, not for, and expectation to have witness at next term, 
showing must embrace. unnals vs, Aycock, 553. 

8. Delay only, not made for, application not showing, refused. Bog- 
gess vs. Lowrey, 353. 

9g. Delay only, not for, showing defective in this, denied, Lamar ef 
al. vs. McDaniel, governor, 549. 

10. Witness absent, repeated continuances for, discretion of court. 
Runnals vs. Aycock, §53. 


11. Witness absent, showing defective here in several particulars, con- 
tinuance denied, Smith vs. State, 71, 


12. Witness absent, what affidavit as to must embrace, Folite vs 
State, 347. 
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CONTRACTS. Sce Fertilizers. 


1, Breach of, special facts here make suit for, and not for fraud and 
deceit. Alston vs. Gillespie, 665. 


2, Construction: “If said soapstone and talc, on development, proves 
a failure,” are qualified by words, “or that supply of same should 
not prove to be in reasonable degree,” and refers to quantity, 
not quality, Tilton vs. Butts, DePue & Co. et al. 30. 


. Gift, void or illegal, based on past cohabitation only, is not. Smith 
et al. vs. DuBose et al., ex’rs, 413. 


Same: Future illicit intercourse, effect of. Zid. 


. Mortgage, silent as to granting indulgence, not supplied by parol, 
when. Jfaradble vs. Mayer, Son & Co. 710. 


Rescind, seller may, for fraud in purchaser, when. Hughes et 
al. vs. Winship Machine Co. 793. 


Same: Rights superior to older judgment creditors. did. 


Recission without full knowledge of facts, effect discussed. Har- 
low vs, Cleghorn, 588, 


g. Warehougeman’s receipts, rights of pledgee of. Planters’ Rice- 
Mill Co. vs. Merchants,’ etc. Bank, 574. 


CONTRIBUTION. 


Partners, iudgment against M. & T. as, T. paying off, held to 
have no right to, against M.here. Morris vs, Neel, receiver, 
797- 


CORPORATIONS. See Railroads; Municipal Corporations; Relig- 
_ tous Corporations. 


1. Name imports a corporation, though not alleged that plaintiff is 
so, good after judgment. Saint Cecilia’s Academy vs. Hardin, 
39- 


Same: Whether name imports, judicially determined. Rules 
for deciding. did. 


COSTS. 


Election, local option, contest, law makes no provision for costs. 
Walker et al. vs. Sanford, ord’y, 165. 


COUNTY MATTERS. 


1. Bridge, contract not let to lowest bidder, injunction restraining 
payment of excess. Crabtree ct al. vs. Gibson, ord’y, et al. 230. 

















_ 


2. Bridges, damages for'defective, county liability, members of Su- 
preme Court now in harmony as to. Dearing vs. Shepherd et 
al, 28. 


3. judgment against county, mandamus lies against county commis- 
sioners to enforce payment. bid. 

4. Liquor license, commissioners have discretion to grant or refuse. 
Eve, com’r, vs. Simon, 120, 

5. Treasurer refusing to pay orders of ordinary for building court- 
house, subject to mandamus. Shannon vs. Reynolds et ai. 760. 


6. Same: He may show fraud or mistaxes in the orders, but other- 
wise he cannot go behind judgment of ordinary. did. 


COURTS. 








1, Charters, power to grant legislative, and not reviewable. Gas- 
Light Company of Augusta et al, vs. West et al. 318. 


2. Jurisdiction; City Court Carrollton; civil; discussed. Green vs. 
Lester, 86. 


CRIMINAL LAW. See titles cf particular offences; Local Oftion ; 
Liquor. 


1. Abandonment, indictment must allege that it was wilful and that 
" child was left in destitute condition. McDaniel, governor, vs 
Campbell, 188. 
2. Same: ‘Voluntary’ and “destitute” defined. Jdid. 


3. Accomplice, slight evidence will corroborate. Evans ef al. vs. 
State, 351. 
















4. Agency, plea of, criminal law gives no consideration to. Menken 
vs. City of Atlanta, 672. 


5. Assault and battery ; cut and stabbed with knife, can scarcely be 
mere assault and battery. Zurner vs. State, 175. 
Same: With intent to murder. /did, 


Burglary; breaking inner door, though outer door left open, suf- 
ficient. Daniels vs, State, 98. 


ds ode 


~ 


Burglary; evidence supports verdict here. Simpson vs. Statc, gt. 


g. Confessions: Voluntary, though not so if disclose facts which 
followed up prove true, admissible. Daniels vs, State, 99 


10. Same: Aliter, if followed up and not confirmed. did. 


tr, Same: Andin larceny case, property must be identified by evi- 
dence aliunde. Ibid. 


12, Same: If admitted, and subsequently shown not free, remains, 
judge carefully limiting effect. did. 
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_ 13. Dockets, order of calling, under §4710, is in discretion of judge. 
Rosenbrook vs. State, 111. 


14- Forged title, indictment under act 25th December, 1883, when 
sufficient. Watson vs. State, 349. 


15. Former conviction, plea of, requisites of. Daniels vs. State, 99. 


16. Fraudulent conversion under code, §4424, defined. Etheridge vs, 
State, 340. 


17. Involuntary manslaughter, verdict for, means highest grade. 
Wright vs. State, 192. 


18, Same: Remanding jury, however, to specify grade, not revers- 
ible error. did. 


. Larceny, duress, goods sold under, no larceny to take back. Love 
vs. State, 66. 


Same: So where contract for sale executory. did. 
. Murder. Evidence sustains verdict. Smith vs. State, 71. 


. Murder. Recommendation to mercy, charge as to, criticised here. 
Blackman vs. State, 592. 


23. Obscene and vulgar language in presence of female; language by 
her, provoking, may be shown. Collins vs. State, 87. 


24. Receiving stolen goods, guilty knowledge how shown. Cobd vs. 
State, 802. 


25. Statement of defendant, failure to charge as to, not work reversal, 
where not requested. Seyden vs. State, 105. 

26. Tippling-house, keeping open on Sunday, what circumstances will 
justify opening, discussed. did. 


27. Same: If open for one moment, for any purpose, contrary to 
law. bid. 


28. Same: One person admitted was “cold” and other had “chill.” 
Ibid. 


29. Same: Charges refused here were properly refused. did. 


DAMAGES. See Assault and Battery; Libel ; Nuisance ; Railroads. 


1. Consequential, recoverable, if flowing directly from trespass, Car- 
lisle vs. Callahan, 320. 


2. Failure of consideration; goods worth how much less, burden on 
plaintiff to show. Moulton vs. Baer, 215. 


3. Interest added in, not so, if whole makes finding above justice 
court jurisdiction. Velvin vs, Hall et al. 137. 


4. Nomina! recoverable for illegal seizure and occupation, though 
no actual shown. Carlisle vs. Callahan, 320. 
Vv 18-53 
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5. Personal injury, boy stealing ride on tender, verdict not disturbed, 

when. Branham vs. Central Railroad, 35. 
. Sewer draining plaintiff's water on defendant's Jand, stopping up 

not actionable, if no easement alleged. Martin vs. Gainesville, 
etc. Railroad, 307: 

7. Same: Amendment alleging easement disallowed. did. 

8. Trespassing cattle. Bonner vs, DeLoach, 50. See Cattle. 

9. Write off part of verdict, in torts to person, court cannot, Car- 
lisle vs. Callahan, 320. 


10, Aliter, if tort is to property, bid. 
DEBTOR AND CREDITOR. 


1. Conveyance by debtor to avoid creditors, circumstances showing 
bona fides in his vendee. Park us. Snyder, Harris, Bassett & 
Co. 571. 


2. Distress for rent; counter-affidavit under §1g91, too late after levy 
and sale, Smith vs. McPherson, 84. 


3. Landlord’s special lien prevails over claim of purchaser (fertilizer 
seller) with notice. Soluble Pacific Guano Co. vs. Harris, 20. 

4. Money rule; awarded to one creditor, and on certiorari affirmed, 
older cannot then come in andtake, Walker vs. Inman et al. 
53- 

5. Usury paid by insolvent debtor to one creditor, not recoverable by 
other, Singleton, Hunt & Co. et al. vs. Patillo et al. 269. 

6. Wife pays for land with gross proceeds from keeping boarders, 


husband’s creditor cannot subject, when. McNaught & Scrutchin 
vs. Anderson, 499. 


DEEDS. 


1. Costs of securing conveyance fall on purchaser. French, Rich- 
ards & Co. vs. Robinson, 701. 


2. Fee, conveying, absolute in terms, not converted into mortgage by 
entry of grantee that it is to be cancelled on payment of debt. 
Fay vs. Whelchel, 786. 


Same: Possession remaining in grantor, neither prescription 
nor limitations available to suit in ejectment. did. 


4. Same: If deed is really as security, equitable relief admin- 
istered. bid. 
5. Lien declared in deed is in nature of a mortgage on premises con- 
veyed, Park vs. Snyder, Harris, Bassett & Co. 571. 


6. Partnership, signed by, in firm name, valid title in law and equity, 
when. French, Richards & Co. vs. Robinson, jot. 
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Same: Ratification by individual members receiving proceeds. 
Ibid. 


Same: Express ratification, delay in cxecuting and expense of 
securing gives no right of action. Jérd. 


g. Security or sale, whether it isso question, of intent not form. Pope 
vs. Marshall, 635. 


10. Same: Actual value of land proved to iilustrate. did. 


11, Usury, tainted with; rights of vendee in possession. 
Blackshear, 601. 


12, Same: Whether such deed is an equitable mortgage, not de- 
cided. bid. 


13. Same: Vendee in possession liable only for rents actually re- 
ceived, Jbid, 


Page vs. 


DEFAULT. 
Defendant in, rights of to resist. Sanner vs, Sayne, 467. 


DEMURRER. 


Overruling of, even if wrong, no ground for a new trial. Rogers; 
adm'’r, vs. Rogers et al, 688. 


DOWER. See Wills. 


Relinquished, and land sold, widow may assert against purchaser: 
under special facts of this case, Harlow vs. Cleghorn, 588. 


DURESS. 


1. Code, §2637, relates to contract, not to crime. McCoy vs. State,496:- 
2. Same: Duress to excuse crime, defined. Jdid. 


3. Sale here was under, and hence no larceny to take back. Love’ 
vs. State, 66, 
EASEMENTS. 


1, Sewer discharging on defendant’s land, damages for stopping up, 


no recovery if noeasement. Aartin vs. Gainesville, etc. Rail- 
road, 307. 


2, Same: Original declaration averring none, amendment setting 
up easement, not allowed. did. 


EJECTMENT. See Deeds. 


1. Common grantor, both sides claiming under, oldest deed prevails. 
Blalock vs, Newhill et al, 245. 
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. Defendant dead, real claimant may be made party, how. did. 


3. Grant from State, plaintiff shows, prescriptive title in defendant 
not. made out, when. Graham vs. Mitchell, 310. 


. Joint demise laid, joint interest in plaintiff's 'essors must be shown. 
Etowah Mfg. Co. vs. Alford, 345. 


5. Plea of former recovery, held good here, Linton vs. Harris, 265. 
6. Plea of general issue, means what. Day ef al. vs. Case et al. 58. 


ELECTIONS. 


1. Place not established precinct, but three miles off, illegal. Walker 
et al. vs. Sanford, ordinary, 165. 
2. Superintendent at one precinct not person named in statute, ille- 
gal, and precinct rejected, did. 


EQUITY, 


1, Bill, allegations make case in, but proof not sustaining, dismissed, 
though proof makes case at law. Williams vs, Haynes et al. 
133. 

2. Cross-bill filed, complainant cannot dismiss bill after, when, WV. 
& A, F. Tift vs. Keaton, 235. 


3. Laches will not relieve against act which reasonable diligence 
would have prevented. Davenport, Fohnson & Co. vs. W. M. 
& R. F. Lowry, 89. 


4. Railroads combine to divert earnings of bonded road from its 
bonded debt, equity will retain bill for relief. Port Reyal & Au- 
gusta Railway Co. et al. vs. Branch et al, 113. 


¢ 


ESTATES. 


1. Remainder to “such child as I may leave living” covers husbard’s 
child, when. Houston et al. vs. Bryan, 181, 


2. Tenant in common, adverse possession against cotenant only pos- 
sible, when, McDowell vs. Sutlive et al. 148, 


ESTOPPEL. 
1. Attorney of plaintiff in fi. fa. estopped from asserting lien against 
transferee, when. Sfeer vs. Matthews, 757. 


2. Judgment, levy, claimant estopped to deny validity, when. 77/¢ 
vs. Keaton, 238. 


3. Mortgagor takcs deed from mortgagee, and then mortgages to him, 
estopped to deny her title. Mims ct al. vs, Wight, 12. 

4. Mortgage, describes stock of goods, and locates it, mortgagor es- 
topped to deny recitals. Maradle vs. Mayer, Son & Co. 60, 
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5. Possession, consent rule admitting, not estop defendant from 

setting up better title in himself. Day et al. vs. Case et al. 58. 

6. Same: Nor from requiring plaintiff to show title to premises in 
dispute. did. 


7. Sewer mains; ordinance prohibiting unauthorized connection 
with, city estopped by recognition, when. City of Atlanta vs. 
Word, 276. 

8. Void process, sale under, defendant estopped by his conduct here 
to deny legality. Reichert vs. Voss, 54. 


EVIDENCE. 


1. Accomplice, slight evidence will corroborate. Evans et al. vs. 
State, 351. 


. Admitted improperly, still if enough without, admission no harm, 
Carlisle vs. Callahan, 320. 


. Books improperly rejected, immaterial where same facts proved 
by parol. City of Conyers vs. Kirk & Co. 480. 


. Color of title, tax f7. fa, and deed admissible as, against life ten- 
ant, when. ile, trustee, vs. Fleming, 2. 


. Expert testimony, rule as to laying foundation for, applies only to 
one unacquainted with facts and surroundings, illian vs. Au- 
gusta & Knoxville Railroad Co. 749. 


Same: If witness has such knowledge, may give his opinion, 
whether expert or not. did. 


. Fertilizers, effect on crops, not admissible, when. 


Hamlin vs. 
Rogers, Worsham & Co. 633. 


. Hearsay, conversation admissible to fix date. Harris vs. Central 
Railroad, 525. 


g. Husband and wife may testify for each other. 


Watts, adm’r, vs. 
Baker ct al. 629, 


1o. Same: And so may husband of legatee, who is himself a legatee, 
in suit against executor for devastavit, when. bid. 


11, Malicious arrest ; arresting witness to testify against insured; 
that insured recovered irrelevant, ire Association of Philadel- 
phia vs. Fleming, 736. 

12. Partnership sued, letters of plaintiff to third person showing sale 


to one partner only as individual, admissible. Adams vs. Eath- 
erly Hardware Co. 485. 


13. Processioning, return, when competent as, Phillips vs. Chapman, 
163. 


14. Property seized and sold by officer, evidence inadmissible without 
proot cf authority, Shiver vs. Dentley, adm’r, 537. 
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15. Sale by acre or by tract, evidence of other offers to sell. Seegar 
vs. Smith, 616. 


EXCEPTIONS PENDENTE LITE. 
1, Error not assigned on, Supreme Court will not consider, Run- 


nals vs, Aycock, 553. 


2. Motion to dismiss overruled, verdict for defendant cures error. 
Lid. 


3. Motion to dismiss case overruled, and exceptions filed, no error to 
refuse to consider at nextterm. did. 


FAILURE OF CONSIDERATION. See Damages. 


FENCES. See Cattle. 


1. Cattle trespassing, damages by action for. Bonner vs. DeLoach, 50. 
2. Same: Remedy by impounding, cumulativeonly. did. 


FERTILIZERS. 


1. Seller is required only to guarantee that it contains ingredients of 
attached analysis. Hamlin vs. Rogers, Worsham & Co. 631. 


Same: Effects on crops, when admiss*ble and when not. bid. 


Same: Exception that charge did not explain what constituted 
an inspection, without merit, when. did. 


4. Same: Refusal to charge on want of tags, right, here. did. 


5. Tags, will absence of render sale illegal where analysis is branded 
on packages? bid, 


FORFEITURE. 


Conviction for no crime works corruption of blood or forfeiture of 
estate. Smith et al. vs. DuBose et all., ex’rs, 415, 


FRAUD. See Sales. 


1. Agent in, principal when bound, and when not, Hamilton vs. 
Georgia Railroad, 328. 


2. Bastard, mother inducing testator falsely to believe his, proper 
charge asto, Smith ct al. vs. DuBose et al., ex’rs, 415. 


3. Claim, indicia here established fraud in claimant, and verdict for 
him set aside, Hart vs. Rafter, 478. 


4. Claim, conveyance by debtor to escape creditors, deed to debtor 
reserving lien paid off by claimant after deed to her, preper cir- 
cumstance to show dona fides. Park vs. Snyder, Harris, Bas- 
sett & Co. 571. 
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5. Fi. fa. against estate; C. promised widow loan of money to buy it; 
after negotiations broken off, C. bought it himself: held no 
fraud. Harlow vs. Cleghorn, 588. 


6. Warehouse receipts, fictitious, rights of pledgee of, against prin- 


cipal of agent issujng. Planters’ Rice-Mill Co. vs. Merchants’, 
etc, Bank, 574. 


7. Warehouseman’s rectipt issued by agent to one loaning money to 
hit, reciting that lender had rice there, not bind principai, when. 
Planters’ Rice-Miil Co. vs. Olmstead & Co. 586. 

8. Alitcr, if agent issued fictitious receipt to third person, who pledged 
it to lender without notice. Same vs. Merchants’, etc. Bank, 574. 

g. Warranty, statement in contract that sale was without, read by 


defendant to plaintiff leaving out, is fraud. Brooks et al. vs. 
Matthews, 739: 


10, Same: That defendant could read, and did not,no reply. Zid. 


GARNISHMENT. 


1, Dissolving bond, act Oct. 15, 1885, (acts 1884-5, p. 96,) applies to 
what cases. Linder vs. Benson & Co, 116. 


2. Same: Bond to dissolve, six days after approval of this act must, 
follow condition named therein. dvd. 
Same: If bond is not a good statutory bond, what goodness has 
it? Query. Ibid. 
4. Dissolving bond, judgment on, none, until judgment against gar- 
nishee. bid. 


5. Fund of debtor ia bailee’s hand to be paid over to third person, sub- 
ject when. Cox vs. Reeves, 543. 


6. Justice’s court; Code, $4162, is now superseded by $4161. AZan- 
deville vs. Askew, Bradley & Co. 18, 


GIFT. 


1. Consideration, past cohabitation alone, not render void or illegal. 
Smith et al. vs. DuBose et al., ex’rs, 413. 


2. Same: Effect of future illicitintercourse. did. 


3. Husband to wife, right to make, ciscussed. McNaught & 
Scrutchin vs. Anderson, 503. 


GUARDIAN AND WARD. 


County whose ordinary appoints guardian, has jurisdiction of mi- 
nor under §1693. Dampier vs. McCall et al. 607. 
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HOMESTEAD. 


1. Alienation, since constitution 1877, may be, with approval of judge 
of superior court. Linch et al. vs. McIntyre et al. 209, 

2. Children’s interest in, not affected by foreclosure of mortgage 
made by mother, Afims e¢ al. vs. Wight, 12. 

3. Defendant in ff. fa. a married woman, can interpose claim as 
being homestead granted to her husband. Mitchell, ex’r, vs, 
Prater, 767. 

4. Exists, estate does, if wife and minor still survive, though husband 
out of whose estate carved was dead, Linch et al. vs. Mclultyre 
et al. 209. 

5. Order of sale, when granted and effect of. bid. 

6. Property out of which taken, failure to state, binds husband nev- 
ertheless, when. did. Hy 

7. Sale under order for reinvestment, defectively executed by ven- 
dee conveying land in exchange, by deed to wife, held exempt. 
Mitchell, ex’r,.vs. Prater, 767. 

Same: A trust under these circumstances resulted to husband, 
and wife may claim as beneficiary, did. 


HUSBAND AND WIFE, 


1. Agent for wife, husband assuming to act as, may charge her estate, 
when. Foster & Ackerman vs. Fones, 150, 


. Life estate in wife, marriage settlement made in 1857, terms here 
create. Harrold, Foknson & Co. vs. Westbrook, agent, 5. 


3. Mortgage her separate estate, wife’s power to, did. 


4. Note signed by both; defence that she was only security, facts 
sustain. Love vs. Lamar, Rankin & Lamar, 323. 


Same: Effect of word “security” after her name and befoure his. 
Tbid. 
. Notes signed by both, loan to her, she is bound. Ruzuals vs. Ay- 
cock, 553. 
. Possession of realty, presumption from merc, that it is husband’s. 
City of Atlanta vs. Word, 276, 
Same: But if husband as witness disclaims, and deed to wife 
shown, sufficient, did. 


. Sale to pay husband’s debt, deed by wife holding voluntary con- 
veyance from him, is not, when, Blalock vs. Newhill ct al. 

245. 
10. Wife pays for land with gross proceeds earned in keeping boarders 
by husband’s consent, land is hers. McNaught & Scrutchin vs. 
Anderson, 499. 


_— onimapeeinns 
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11. Same: One who credits husband after payment made by her, but 
before deed to her, cannot subject, did. 


ILLEGAL CONTRACTS. See Contracts. 
INDIAN SPRING. 


Agent not bound to maintain roads and bridges outside the reserve, 
under act 19th March, 1869. Lamar et al. vs. McDaniel, 
governor, 549. — 


INDORSEMENT. 


1. Indorser signs “H. President Princeton Factory,” not individualby 
liable, Bank of the University vs. Hamilton ct al. 312. 


Same: Judgment, court may sign thereon, against Factory, 
without verdict. did, 


INHERITANCE. Sce Bastards, 


INJUNCTION. 


1, Bridges, contractor not lowest bidder, lies to restrain payment by 


ordinary, when. Crabtree ct al. vs. Gibson, ord’y, ct al. 230. 


. Deed madcin 1882 to husband as trustee for wife vests title in her. 
Pearson ct al, vs. Denhaiit et al. 545. 


Same: Judgment against trustee, wife no party, not bind her, 
and she dying, injunction granted to protect children’s inter- 
est. bid. 


. Insolvent trading corporation failing to pay note, injunction and 
receiver granted, here. Wilcoxon Mfg. Co. vs. Atkinson, adm’’r, 
338. 

. Judgments, set-off of, not granted to delay plaintiff's attorney in 
enforcing lien for fee. Caudle vs. Rice, assignee, 81. 


. Jurisdiction, restraining, denied, where both parties satisfied with. 
Smith, adm’r, et al, vs. Cuyler et al. 654. 


. Levy, description in full and accurate, except error in number of 
district, denied. Boggess vs. Lowrey ct al. 539. 


. Railroad, side-track in street; noise and smoke; citizen may have, 
when. Kavanagh vs. Mobile and Girard Railroad Co, 272. 


. Receiver depositing fund in bank, which fails, liable when. Z?’cks 
vs. Broyles, receiver’, 610, 


Same: Morgan vs. Hardee, '71 Ga. 736, and Phillips vs. Lamar, 
27 Ga. 228, distinguished. did. 


Same: Equity has no official banker but its receiver. did. 








INDEX. 


Same: Receiver is an official bailee for rewatd, did. 


. Temporary, against interfering with stocks, debenturés, dividends 
and interest, left to stand, here, Smith, adm’r, et al. vs. Cuyler 
et al. 654. 


. Tenant holding over, proceeding under $4077; injunction in behalf 

of will lie, when. Gilmore ct al. vs. Wells et al. 197, 

15. §4079. Injunction will lic in behalf of occupier, denying tenancy, 
when. Jdid. 

16. To restrain writ of possession on judgment affirmed by Supreme 
Court, denied. Robinson vs. Veal et al. 301. 

17. New parties without new facts, not alter case. did. 

18. Voluntary bond tendered by defendants here, not adequate substi- 


tute for. Harrison et al. vs. Cotton States Life Insurance Co, 
716. 


INTEREST AND USURY. See Deeds. 


1. Decd to secure debt tainted with usury, void. Darfield vs. Feffer- 
son, 220. 


Same: But if made in payment, not so, though there be sub- 
scquentagreementto reconvey, did. 


Deed, whether sale or security, depends on intent, not form. Pege 
vs. Marshall, 635. 


Same: Value of land proved, to illustrate. did. 

. Foreign State, bills discounted in, laws as to must be provea, to 
establish usury. Flournoy & Epping vs. First National Bank, 
229. 

. Heir of borrower paying lender usury, to remove incumbrance of 


security deed of ancestor, may recover back. Pope vs. Mar- 
shall, 635. 


Same: Right of action in him, not in administrator of ances- 
tor. did. ° 


. Interest, none found for plaintiff, part verdict written off by order 
of court, defendant entitled to none on set-off. Whaley vs. 
Broadwater, 336. 


. Rent used as a device to cover, voids title given as security. JZor- 
vison et ux. vs. Markham, 161. 


. “Ten per cent. interest, payable annually, and if not paid to become 
principal,” bears only seveti per cent. MVeel vs. Young et al. 

342. 
11. Usury paid by insolvent debtor to one creditor, not recoverable 
by other creditor. Singleton, Hunt & Co. et al. vs. Patillo et 


al. 269. 
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12. Aliter, if not paid ovcr, but in hands of trustee to be paid. did. 


13. Usury, devices to cover, all ineffectual. MacKenzie vs, Garnett 
Stubbs & Co, 251. 


14. Same: Commissions for handling cotton bales, if device to give 
and get time, is; a/iter, if consideration was reallv for manip- 
ulation of the cotton, did. 


INSURANCE. 


1. Fire company paying loss on wood negligently burnt py rauroad, 
is subrogated to rights of owner. /Zolcombe, for use, vs. Rich- 
mond & Danville I. Co. 776. 


Same: Declaration amendable by inserting ownet’s name suing 
for use. bid. 


3. Injunction and receiver, voluntary bond tendered by company here 
not adequate substitute for. Harrison et al. vs. Cotton States 
Life Insurance Co. 716, 


INTERROGATORIES. 


1. Place of execution, if can be reasonably ascertained from commis- 


sion, sufficient. Flournoy & Epping vs. First National Bank, 
ctlc. 222. 


2. Preamble or caption, none, not vitiate. did. 


3. Return of, by mail, received by clerk from mail-carrier, complics 
with act 26 September, 1883, when. Killian vs. Augusta & 
Knoxville Railroad Co. 749. 


Same: Consent to open waives all objections to irregularities 
apparent on outside. did. 


5. Witness, right one examined, presumed if name is same. did. 


INTRUDERS. 


1. Purchaser at executor’s sale, taking possession without comp.ying 
with terms, is. Bagley vs. Stephens, 304. 


Same: Subsequent purchaser from executors at private sale, 
may expel intruder, did, 


JUDGMENTS. 


1. Conclusiveness of judgment against city for personal injuries from 
falling in pit, in action over against owner. Faith vs. City of 
Atlanta, 779. 

2. Conclusiveness of, ejectment, consent verdict in, bound parties and 


privies, and in subsequent suit neither caa go behind. J%cDow- 
ell vs. Sutlive et al. 142. 
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. Dormancy not prevented by entry by defendant on ji. fa. of pay- 
ment made. Stanley, guardian, vs. McWhorter, 37. 


. Issuable defense, none filed, order of court granting leave to enter, 
sufficient. Zift vs. Kectoz:, 235. 

. Jurisdiction, both parties satisfied with, equity will not restrain 
suit at instance of third person. Smith, adm'r, ct al. vs. Cuyler 
et al. 654. 


. Same: If judgment is result of collusion, open to attack thercatter. 
Ibid. 


Res adjudicata: Vendor gave bond for titles, received note, cn- 
dorsed it, and holder brought suit, pending which vendor took 
note back, but suit proceeded to judgment on plea of failure of 
consideration; in subsequent ejectment suit, plea of held good. 
Linton vs. Harris, 265. 


. Right, though reasons wrong, stands. Wilkins et al. vs. Van 
Winkle & Co. 557. 


. Set-off of other, not allowed to defeat claim of plaintiff's attor- 
neys in first, Caudle vs. Rice, assignec, 81. 


. Unconditional notes, suit on two, one not due, judgment by court 
on both illegal, when. Sanuner vs. Sayze, 467. 


Same: Arrest of, motion in, proper remedy. did. 
Same: Corrected, may be, by eliminating undue part. did. 
. Unconditional contract, defined. Dye vs. Garrett & Latimer, 471. 


Same: Note undue, to fall due if other notes not paid when 
due, is not. Jdid. 


Same: Fact whether earlier or not was not paid when due, 
for jury. did. 


JUDICIAL COGNIZANCE. 


Human nature, courts of error will take notice of. J2cks vs. 
Broyles, receiver, 610. 


JURISDICTION. See Fustices and Fustice Courts. 


1. Amount laid in summons fixes; if verdict for more, written off. 
Velvin vs. Hail et al. 136. 
2. City Court of Carrollton has, when separate demands aggregate 
more than $100 and less than $300. Green vs. Lester, 86. 
3. Injunction to restrain, not granted at instance of third person 
when both parties satisfied. Smith, adm’r, ct al. vs. Cuyler et 
al. 654. 


4 Same: If judgment collusive, open to attack thereafter. did. 
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5. Minor, having ordinary appoint guardian, thereby makes that 
county his residence, under. §1693. Dampier vs. McCall et al. 
607. 
Same: Superior court of that county had jurisdiction to grant 
partition. did, 


Same: Also to order sale, and such sale divested minor’s tit!e. 
Ibid, 


8. National banks, suits against, jurisdiction of State courts. Conti- 
nental National Bank et al. vs. Folsom, 449. 


g. Ordinary, private way over city commons obstructed, has jurisdic- 
tion to remove. Duggan et al. vs. Cox et al. 158. 


JURY AND JURORS. See Practice in Superior Court. 
1. Affidavits of jurors pro and con, as to making statements imputed, 
verdict not disturbed, Smith vs. State, 71. 


. Grand, number and competency, exceptions as to must be taken 
before bill found. Turner vs. State, 174. 


Same: Code, §3911, as to number to be drawn, directory merely. 
Ibid. 

. Gun and coat, in murder case, jury has in jury-room without con- 
sent of court, unwcrranted by law. McCoy vs. State, 490. 

. Husband competent, in suit against owner to recover, when city 
has sustained and paid recovery for open excavation. Faith vs. 
City of Atlanta, 779. 

. Incompetent, petitioners to ordinary, to assess damages for new 
road, are. Almand vs. County of Rockdale, 199. 

. Impartial, should not only be but above suspicion. did. 

. Impeach verdict, cannot, neither swear away nor talk away. Wcl- 
ling vs. Industrial Mfg. Co. 260. 

9 Same: Bailiff tells jury they will be kept until Monday if not 
agree soon, not vitiate, when. bid. 


10. Name, identity of person, not of name, the real question. Turner 
vs, State, 174. 


11. Polling, juror answers, “assented reluctantly,” not vitiate verdict. 
City of Conyers vs. Kirk & Co. 480. 


12. Sheriff entering jury-room, discussed. Smith vs State, 71. 
13. Same: As to bailiffs. did. 


14. Talesmen sworn to supply place of panel, parties strike without 
objection, right to object waived. Brown vs. Autrey, 753. 


JUSTICES AND JUSTICE COURTS. 


1. Action dismissed by justice, though above $50, certiorari, and not 
appeal. Rogers vs. Bennett, 707. 
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2. Appeal, must be, to jury in justice court if facts involved, though 
under ¢50. Shirley vs. Rounsaville & Bro, 708. 


3. Garnishment: Notice of traverse not required since act Dec. 6, 
1880 (code, §4161). Mandeville vs. Askew, Bradley & Co. 19. 


4. Jurisdiction, damages, interest, if to add makes verdict exceed, 
error to allow interest. Velvin vs. Hall et al. 136. 


§. Jurisdiction: Special facts here make suit for breach of contract, 
and not for fraud and deceit. Alstou vs. Gillespie, 665. * 


6. New trial, no power to grant; if parties consent, not bound to 
do so. McCook vs. Moare, 322. 


7. Void process, sale under, defendant nevertheless estopped here to 
deny validity. Reichert vs. Voss, 54. 


LACHES. 


Partnership note, bank has, and inadvertently suffers member to 
renew in his own name, no relief in equity, when. Davenfort, 
Fohnson & Co. vs. W. M.& R. F. Lowry, 89. 


LAND. See Sales. 
LANDLORD AND TENANT. 


1. Attorn to other, tenant cannot, without first surrendering posses- 
sion. McDowell vs. Sutlive et al. 148. 


2. Counter-affidavit, too late, after levy and sale. Smith vs. McPher- 
son, 84. 


3. Lien, special, has it precedence of claim of dona fide Purchaser ? 
Soluble Pacific Guano Co. vs. Harris, 20. 


4: Same: If purchaser had notice, special lien prevails. did. 


5. Tenant holding over, under $4077, injunction will lie in behalf of, 
when. Gilmore et al. vs. Wells e¢ al. 197 


LARCENY FROM HOUSE, 
Burglary charge, conviction sustained for. Polite vs. State, 347. 
LAWS. See Code; Code Sections; Constitutional Law. 


Garnishment. Act Oct. 15, 1885, (acts 1884-5, p. 96,) applies to 
what cases. Linder vs. Benson & Co. 116. 


LIBEL. 


1. Excessive verdict; since law furnishes no criterion, not disturbed, 
unless, Brown vs. Autrey, 753. 





INDEX. 


2. Justification, evidence of previous difficulty inadmissible, even to 
mitigate damages. did, 


LICENSE. See Liguor. 


1, Pawnbroker’s, without ordinance authorizing fine for doing busi- 
ness without, fine invalid. Philligs, jr. vs. City of Atlanta, 
773- 

2. Same: Valid ordinance may be enforced by fine. bid. 


LIENS. See Aétoruey and Client; Railroads. 


1. Deed reserving lien for purchase money is in nature of a mort- 
gage on premises conveyed. Park vs. Snyder, Harris, Bassctt 
& Co. 571. 


2. Lands, purchase money notes for, have no lien in favor of holder 
who takes by mere delivery. Carhart vs, Reviere et al. 173. 


3. Landlord’s special, prevails over claim of purchaser (fertilizer 
seller) with notice. Soluble Pacific Guano Co, vs. Harris, 20. 


LEVY AND SALE. See Homestead. 


1. Church, trustees, f. fa. against, claim; plaintiff must show trus- 
tees named in judgment were such. Alexander vs. Baker, 219. 


. Deed made in 1832, to husband as trustee for wife, vests title in 
her. Pearson et al. vs. Denham et al. 545. 


Same: Judgment against trustee, wife no party, not bind her. 
Ibid. 


Same: Wife dying, injunction granted to protect children’s in- 
terest. Jdid. 


. Description in levy full, but error in number of district, not vitiate. 
Boggess vs. Lowrey et al. 539. 


Same: Injunction refused for this cause. did. 


. Levy, constable illiterate, makes cross-mark, sustained when 
Simpson vs. McBride, 297. 


. Tax ji. fa., estate of life tenant only sold, when. Kile, trustee, vs. 
Fleming, 2. 


. Void process, defendant estopped by conduct to undo, wher. 
Reichert vs. Voss, 54. 


LIQUOR. See Municipal Corporations; Local Option. 


License, county commissioners have discretion to grant or refuse. 
Eve, commissioner, vs. Simon, 120. 


LIVE-STOCK. See ?Pailroads. 





INDEX. 


LOCAL OPTION, See £lectious. 


1. Constitutional, legislation is. Menken vs. City of Atlanta, 668. 


2. Same: Incidental effects on property are damnum absque in- 
juria. Tbid. 


Same: Vested rights express saving of, in law, means what. 
Ibid. 


MALICIOUS ARREST. 


1. Advice of counsel, effect of. Fire Association of Philadelphia vs. 
Fleming, 738. 


2. Agent acting beyond scope of his authority, nut bind principal. 
Lbid. 


3. Same: As to ratification by principal. did. 


4, Evidence; arresting witness to testify against insured; that insured. 
recovered, irrelevant. bid. 


5. Good faith, evidence tending to show, admissible. did. 
6. Plaintiff cannot put his character in issue when not assailed. /did. 


7. Provisions of law, intended to protect and remunerate against 
wanton abuse of legal authority. did. 


8. Same: As to constructive arrest. did. 


MALICIOUS PROSECUTION. 
1. Malice inferred from total want of probable cause. Marable vs 
Mayer, Son & Co, 710. 
2. Mortgage, failure to grant indulgence, not actionable, when. /did. 


3. Probable cause, want of, not inferred from most express malice. 
Lbid, 


MALICIOUS SUIT. See Malicious Prosecution, 


MANDAMUS, 


1. County, judgment against, lies to compel its payment. Decring 
vs. Shepherd et al. 28. 

2. County treasurer refusing to pay orders of ordinary, subject to, 
when. Shannon vs. Reynolds et al. 760. 


3. Writ does not lie to compel performance of discretionary act. 
Eve, com’r, vs. Simon, 120. 


MASTER IN CHANCERY. 


1. Contempt, fees of master, failure to pay is not, unless. Fouste’, 
assignee, et al. vs, Harisen, ex’r, et al. 360. 
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2. Judge, in adjudicating report, takes the evidei.ce as reported by. 
Ibid. 


MASTER AND SERVANT. 


1. Discharge pending contract of service, clerk may recover, less 
wages earned elsewhere. Waxelbaum & Co. vs. Limberger, 43. 


Same: Error in charge disallowing credit for wages earned, 
corrected by plaintiff's writing off. /did. 


Same: So as to expenses incurred in obtaining other labor, 
not taken into account. did. 


4. Same: Competency of clerk and qualifications as salesman, 
evidence conflicting, verdict stands. bid. 


5. Work dangerous, and this equally known to servant, no recovery. 
Nelling vs. Industrial Mfg. Co. 260. 


‘6. Same: Servant bound to use his own skill and judgment. 
Lbid. 


MEASURE OF DAMAGES. See Damages. 


Error in charge as to, not considered if finding for defendant, un- 
less. Enright vs. City of Atlanta, 288. 


MEMORIALS. 


Jackson, James, Chief Justice. 807. 


MESNE PROFITS. 


1. Administrator purchasing at own sale, not entitled to set off value 
of improvements as against. Houston et al. vs. Bryan, 181. 
2. Mortgagee in possession liable only for rents actually received. 
Page vs. Blackshear, 597. 


3. Tenant sued, owner liable, and not liable for, when, Bilal’ vs. 
Newhill et al. 249. 


MINORS. 


1. Jurisdiction; minor, by having guardian appointed in certain 
county, selects that. Dampier vs. McCall et al. 607. 

2. Next friend, name of stricken, if minor attains majority pending 
suit. Lasseter et al. vs. Simpson et al. 61. 
Same: Sues “by next friend,” but if next friend sues as such, 


same in substance. did. 
v 78-64 
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a all a 
MONEY RULE. See Debtor and Creditor. 


Distress for rent, counter-affidavit under §1991, too late after levy 
and sale. Smith vs. McPherson, 84. 


MORTGAGES. See Deeds; Sales. 


1. Attesting witness employé of mortgagee, a corporation, sufficient 
when. Conley vs. Campbell Printing Press and Mfg. Co. 569. 
Same: Record of, notice to claimant acquiring title after. Zdid. 

. Deed reserving lien for balance of purchase money, is in nature of. 
Park vs. Snyder, Harris, Bassett & Co. 571. 

. Describes stock of goods, and locates it, mortgagor estopped to 
deny recitals. arable vs. Mayer, Son & Co. 60. 


. Foreclosure; executed by mother, children cannot resist by plea of 
their homestead interest therein. Mims.et al. vs. Wight, 12. 


Same: Children’s interest not affected by foreclosure. bid. 
. Foreign, chattel, executed in Alabama, and duly recorded there, 
conveyed title, Peterson vs. Kaigler & Walker, 464. 
Same: Lien superior to attachment levied here, when. /é/d. 
g. Life tenant’s interest, mortgage by her, effectual. Harrold, Fohn- 
son & Co. vs. Westbrook, agent, 5. 
. Malicious suit, failure to grant indulgence not actionable, when. 
Marable vs. Mayer, Son & Co. 710. 
Same: Mortgage silent as to indulgence, parol repelled. Zdid. 
. Mortgagee in possession, liable only for rent received. Page vs. 
Blackshear, 597. 


13. Rule more liberal, if he enters under impression that equity of 
redemption is barred. did. 
14. Same: Would he be liable, entering by consent of other party, 
to pay any rent? Query. Ibid. 
15. Witness, chattel mortgage needs none as between parties. Mar- 
able vs. Mayer, Son & Co. 60. 


MUNICIPAL CORPORATIONS. 


1. Columbus, streets in, fee in State. Kavanagh vs. Mobile & Girard 
R. R. Co. 274. 
2. Same: Railroad, side-track in, power to grant, denied. bid. 


3. Contract for cash for current supplies (lamps and oil), may make 
by agents of, without formal resolution. City of Conyers vs. 
Kirk & Co. 480. 


Same: Ratification by using without dissent. did. 
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. Damage to realty, title to, from mere possession, presumed to be 

in husband. City of Atlanta vs. Word, 276. 

Same: But if husband as witness disclaims, and deed to wife 
shown, sufficient. did. 

. Damages, when liable to suit for, discussed. Wright vs. City 

Council of Augusta, 241. 

. Fire, not liable for negligence of fire department or want of water 

supply. did. 

. Grading, sewers, etc. properly done, enhancement allowed as set- 

off. City of Atlanta vs. Word, 276. 

Same: Aliter, if damage was from negligent construction. Jdid. 

. Liquor, possession for unlawful sale, as long as owner retains, in- 

tending to sell, within ordinance. Menken vs. City of Atlanta, 

668. 

. Same: Agent guilty with principal, when. did. 

Same: Ordinance valid, though owner liable under statute for 

actual sale. bid. 


. Same: That liquor bought before law passed, not affect. Madra 
vs. City of Atlanta, 679. 

. Liquor, charter power to regulate sale of in town of Forsyth, taken 
away by adoption of State law. Turner et al. vs. Mayor, etc. 
of Forsyth, 683. 

Same: Prescriptions of by physicians legalized. did. 


Same: Ordinance requiring physicians to return sales, illegal. 
Ibid. 


. Notice of defect in street, time sufficient to charge, is for jury. En- 
right vs. City of Atlanta, 289. 


. Paving assessments, parsonage owned by church, liable for. 
Wardens, etc. of Saint Mark’s Church vs. Mayor, etc. of Bruns- 
wick, 541. 


. Pawnbroker’s license, doing business without, no fine without 
ordinance authorizing. Phillips, jr. vs. City of Atlanta, 773. 


Same: Valid ordinance may be enforced by fine. did. 


. Personal injury, open excavation, city sustaining judgment, may 
recover over against owner. Faith vs, City of Atlanta, 779. 


Same: Judgment against city how far conclusive against owner. 
Ibid. 


Same: Verdict against owner here, demanded. did. 

. Powers, has only such as are expressly granted orincident thereto. 
Turner et al. vs. Mayor, etc. of Forsyth, 683. 

. Private way over city. commons obstructed, ordinary, not city, has 
jurisdiction toremove. Duggan et al. vs. Cox et al. 158. 
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27. Sewers, ordinance making unauthorized connection with penal, 
presumption of innocence. City of Atlanta vs, Word, 276. 


28. Same: Effect of subsequent ratification by recognition. did. 


29. Sidewalk, hole in, plaintiff fell in; his drinking habits, evidence as 
to allowed. Euright vs. City of Atlanta, 288. 


30. Tax railroads, city has no right to. City Council of iain vs. 
Central Railroad et al. 119. 


31. Water; damage to floors, wall-paper, walls, etc., evidence as to al- 
lowed, when. City of Atlanta vs. Word, 276. 
NEGLIGENCE, See Railroads. 
1. Amendment, acts of alleged, may be varied or added to by. //ar- 
vis vs. Central Railroad, §25§. 


. Grading, sewers, etc. negligence as to, liable for damages, when. 
City of Atlanta vs. Word, 276. 


3. Matter of law, when itis. Central Railroad vs. Smith, 694. 


. Notice of defect in street, time sufficient to gharge, is for jury. 
Enright vs. City of Atlanta, 289. 


. Negligence of plaintiff, if contributory only, may still recover, but 
less. bid. 


Same: Aliter, if by ordinary care, could have avoided injury. 
Tbid. 


One grossly negligent himself bound to anticipate negligence. 
Central Railroad vs. Smith, 694. 


8. Questions of, for jury; and when a trespasser, a boy, stealing rides 
on engine, jumps because of water thrown on him, verdict for 
railroad not-disturbed. -Branham vs. Central Railroad, 35. 


g. Railroad, mule killed on track, presumption against. Georgia 
Railroad vs. Wilhoit, 714. 


10. Same: May be rebutted, and was so here. bid. 


NEGOTIABLE INSTRUMENTS. See Promissory Notes. 
1. Acceptance, meaning of, and right of payee to repose on. Flour- 
noy & Epping vs. First National Bank, 227. 
2. Payee of accepted draft not affected by equities between drawer 
and acceptor. bid. 
Same: Drawer cannot talk away or act away payee’s rights. 
Ibid. 


NEGROES. 


Bastardy, and adultery and fornication, laws same for both races. 
Smith et al. vs. DuBose et al., ex’rs, 414. 
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NEW TRIAL. 


1. Appeal, refusing to dismiss, no ground proper for motion. Vel- 
vin vs. Hall et al. 136. 


. Brief endorsed. filed in term, need not be re-indorsed after approval 
in vacation. Fickerson vs. State, 15. 


. Brief: Motion continued to adjourned term, order granted then giv- 
ing movant until final hearing to file brief, valid, Maynard et 
al. vs. Head, 190. 


. Demurrer, overruling of, even if wrong, no ground for. Rogers, 
adw’r, vs. Rogers et al. 688. 


. Evidence conflicting, enough to sustain verdict, denied. Whaley 
vs. Broadwater, 336. 


. 
. Evidence, some to sustain verdict, though preponderance other 
way, denied. Longstreet vs. Hobbs, 337. 


. Evidence sufficient to sustain verdict, no law point inv shied: * will 
not be disturbed. ‘foknson vs. Morrison, Bain & Co. 354. 


. Extraordinary ground facts here, not authorize. Codd vs. State, 
8or. 


Same: Newly discovered evidence, merely cumulative. bid. 


. Headright, caveat, evidence conflicting, verdict for caveator not 
disturbed. Clapp vs. Walton, adm’r, 354. 


. Justice court has no power to grant, and if parties consent, not 
bound to dos0. McCook vs. Moore, 322. 


. Injunction, decree refusing, evidence conflicting, not disturbed. 
Hammett et ux. vs. Tanner & Hull et al. 355. 


. Newly discovered evidence, new trial for, not favored by courts. 
Polite vs. State, 347. . 


Same: When character of new witness must be shown. did. 


. Newly discovered testimony, of others, to same point testified to 
by one on trial, no ground for, Munro vs. Moody & Fry, 127. 


. Newly discovered evidence; indictment for fraudulent conversion, 

§4424, should have been granted, under facts here. Ltheridye 
vs. State, 340. 

17. Perjury of witness; his conviction, and also that verdict was pro- 
cured by his testimony, mustappear. Munro vs, Moody & Fry, 
127. 

18. Refused, evidence conflicting, discretion not abused. Waxelbaum 
& Co. vs. Limberger, 43. 

19. Vacation, returned to-day in, by order, brief filed in term and ap- 
proved on hearing, intime. ickerson vs, State, 15. 
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20. Vacation: Order to hear in, brief to be then approved, prevented 
by sickness of adversary’s counsel, and continued; error to dis- 
miss on hearing in terms. ‘ames vs. Fames et al., adm’rs, 140. 


21. Witness, declarations of after trial, not work newtrial. Lasseter 
et al. vs. Simpson et al. 61. 
NONSUIT. 


1, Damages; railroads; plaintiff asleep on track, nonsuit. aden 
et al. vs. Georgia Railroad, 47. 


2. Refused, when defendant’s testimony, if believed, would authorize 
jury to find forhim. ile, trustee, vs. Fleming, 2. 


3. Title in wife, damage to realty sufficiently shown, when. City 
of Atlanta vs. Word, 276. 


4. Verdict, where should have been nonsuit, affirmed with directions. 

Etowah Mfy. Co.vs. Alford, 345. 
NOTICE. See Processioning ; Promissory Notes. 

1. Purchaser at sheriff’s sale, outstanding title in another, charged 
with, when. Blalock vs. Newhill et al. 249. 

2. Wife signs note with husband; circumstances to charge notice 
that she was security. Love vs. Lamar, Rankin & Lamar, 323. 

NUISANCE, See Railroads. 

1. Railroad, side-track in street, noise and smoke, citizen complain- 
ing; isso, when. Kavanagh vs. Mobile & Girard R. Co. 272. 
Same: Public nuisance, causing special damage, actionable. 

Ibid. 

. Street, obstruction in, is public nuisance, when. did. 

. Water, accumulations of, causing filth and stench, if flowing from 
higher point across d2fendant’s land, defendant not liable. 
Brimberry vs. Savannah, F. & W..R. Co. 641. 

Same: Smith vs. City of Atlanta,75 Ga. 110,and Central Rail- 

road vs. English, 73 Id. 366, distinguished. did. 

Same: And if defendant made cuivert, it would not be liable, 

if volume not thereby increas’d. did. 

Same: The injury must be the natural and proximate result of 
defendant’s act. did. 

. Water backing on land, its value for both rent and cultivation ad- 
missible, Georgia Railroad vs. Berry, 747. 

Same: Suit by tenant, damages are difference between rent and 
production, less its cost. did. 


Same: Evidence that crop was drowned out admissible to show 
yearly value. did. 
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Same: Plaintiff's act increasing damage, to that extent no re- 
covery. bid, 


OFFICERS. See County Matters. 


Sheriff may enter jury-room; conduct of sheriff and bailiffs. Sith 
vs. State, 71. 


OPPROBRIOUS WORDS. See Assault and Battery. 


Words, “Go to hell, God damn you,” conviction sustained. at- 
teree vs, State, 335. 


OUSTER. 


Tenant in common deeds all, operates as ouster, when. McDow- 
ell vs. Sutlive et al. 148. 


PARENT AND CHILD. 


1. Colored concubine and children of white man, legal status of. 
Smith et al. vs. DuBose et al., ex'rs, 414. 


2. Husband living separate, and dying, leaving child and small per- 


sonal effects with his father, child cannot recover property from 
grandfather. Clark vs. Fleming, 782. 


PARTITION. 


1. Estopped, joint purchase by two, deeds made to each by vendor, 
upoh agreed division by them, each is estopped. Thomas, 
guardian, +s. Payton, trustee, 459. 

2. Minor ‘bound by, when made by order of court of county appoint- 
ing his guardian, when. Dampier vs. McCall et al. 607. 


3. Removable to United States court, petition is so, when. Clews vs. 
Mumford, 476. . 


4. Service by publication will bind non-resident defendant under 
code, §3993. Patton vs. Childs et al. 352. 


PARTIES. 


1. Executor filing bill as such, how far a party as an individual, 
Fouche’, assignee, et al. vs. Harison et al. 410. 


2. Mortgage, homestead interest claimed by children, cannot be 
pleaded to foreclosure. Mims et al. vs. Wight, 12. 
3. Trustee, plaintiff, dies pending suit, name stricken and suit pro- 


ceed in name of cestuis gue trust, when. Blalock vs. Newhill et 
al, 245. 
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4. Writ of error, non-resident defendants to bill, served by publica- 
tion, when not necessary defendants to. Fouche’, assignee, et al. 
vs. Harison et al. 407. 


Same: Practice as to making them co-plaintiffs in error, by 
order. Jbid. 
PARTNERSHIP. See Contribution. 


1. Attachment issuing in favor of, individuals comprising not stated, 
no ground for dismissing levy in claim case. Gazan vs. Royce 
¢ Co. et al. 513. 


. Contract, may make, which will bind them both as partners and 
as individuals. Morris vs. Neel, receiver, 797. 


. Dead, one partner is, other party cannot testify. Adams vs. Eath- 
erly Hardware Co. 485. 


. Death of partner pending appeai, judgment ignoring this, amend- 
able. Guill vs. Pierce & Littlv, 49. 


. Duration of “for limited time,” and notice thereof given, partners 
bound until actual notice of dissolution. S¢. Louis Electric 
Lamp Co. vs. Marshall & Russell, 168. 


. Farming business, note by one partner for supplies, binds firm. 
Selman vs. Brown, Nunnally & Co. 332. 


. Semble, at common law it would be otherwise. did. 


. Letters of plaintiff to third persons, showing that he sold to one 
partner as an individual, admissible. Adams us. Eatherly Hard- 
ware Co. 485. 


PAYMENTS. 


1. Appropriation, landlord may apply to genera! or special lien, if 
no direction given. Soluble Pacific Guano Co. vs. Harris, 20. 


2. Attorney receives for client, will discharge debtor, when. Sack- 
son vs. Mayor, etc. of Rome, 344. ¢ 


3. Note transferred by payee as collateral, maker paying payee, dis’ 
charged, when. Colewau & Co. vs. Fenkins, 605. 


PAWNBROKERS. See License. 
PERJURY. See New Trial. 


1. Duress, to excuse, what amount necessary. McCoy vs. State, 497. 


2. Same: Witness swearing falsely under duress, now swearing 
truly, rule as to credibility. Zbid. 


PLEADINGS.. See Minors. 


1. Abatement, plea of to inJictment, name of grand juror not, but 
identity of person is, the real question. Zuruer vs. Slate, 174. 
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2. Declaration asks damages for stopping up sewer discharging on 
defendant’s land, requisites of. Martin vs. Gainesville, etc. Rail- 
voad Co. 307. 

3. Ejectment, general issue in, means what. Day ef al. vs. Case et 
al, 58. 


4. Warranty in writing, change of by parol, requisites of plea. 
Brooks et al. vs. Matthews, 741. 


I’LEDGES. 


1. Warehouseman's receipt, rights of pledgee, who has loaned money 
thereon. Planters’ Rice-Mill Co. vs. Merchants’ National Bank, 
etc. 574. ? 


Same: Pledgee may recover anrount loaned and attorney's 
fees, when. did. 


POSSESSORY WARRANT, 


Remedy, is not, to get back cotton ofoccupier, picked out by owner 
of land. Partee vs. Dickson, 34. 


PRACTICE IN SUPERIOR COURT. See New Trial. 


1. Argument, continuance moved for; absence of witness; witness 
brought in by attachment; error to allow comment for not in- 
troducing, when. Blackman vs. State, 592. 

. Argument, opening and conclusion improperly denied defendant, 
not work reversal, when. Seyden vs. State, 105. 

. Attachment for witness, court should order ex suo mero motu. 
Runnals vs. Aycock, 553. 

. Auditors, exceptions of fact must be;passcd-onby jury; aliter, if 
none. Mayo vs. Keaton, adm'r, 125. 

. Certiorari, when remianded, and when not. Rome Railroad Co. 
vs. Ransom, 705. 

. Docket, criminal, order of calling is in discretion of judge. o- 
senbrook vs. State, 111. 

. Examination of witness, cailing plaintiff “Pat” on cross-examina- 
tion, not error to allow. Enright vs. City of Atlanta, 288. 

. Involuntary manslaughter, verdict for, means highest grade. 
Wright vs. State, 192. 
Same: Ordering jury back to specify which grade, not rever- 

sible error. bid. 

. Judge told jury, “If likely soon to agree, your services will be 

needed,” no harm shown, no error. Collins vs. State, 87. 
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. Judgment below right, though reasons wrong, not disturbed. 
Wilkins et al. vs. VanWiukle & Co. 557. 

12. Juror, court suffering counsel to talk to, with view to make him a 
witness, noerror. McDowell vs. Sutlive et al. 149. 

13. Jurors; winking and making signs at jurors, affidavits, effect of. 
Smith vs. State, 71. 

14. Jury, panel out, another made up of talesmen, and parties without 
objection strike, objection waived. Brown vs. Autrey 753. 

15. Notes not due conditioned tv fall due if others not paid, and sutt is 
onall. Sanuer vs. Sayne, 467. And see Dye vs. Garrett & 
Lativer, 471. 

16. Opening case after argument begun, to let in evidence, discre- 
tionary. McDowell vs. Sutlive et al. 149. 

17. Question by judge to witness, held error under peculiar facts of 
this case. Jtickerson vs. State, 15. 

18. Written instruments, construction of for court, but failure not 


fatal when verdict properly construes. TZilton vs. Batts, De- 
Pue & Co. et al. 30. 


PRACTICE IN SUPREME COURT. 


1. Assignment of error not in bill, that trial court refused to dis- 
miss appeal, will not be considered. Veivin vs, Hall et al. 
136. 

2. Same: Refusing to dismiss appeal from justice’s court, no 

ground for new trial. did. F 

3. Bill for direction by executor against creditors of the estate and 
his own, appealed by some of the latter, defendants in bill not 
necessary parties. Fuuche’, assignee, et al. vs. Harison, ex’r, 
et al. 359. 

4. Same: Leave to amend granted, by adding some of them as 

co-plaintiffs. Zid. 

5. Bill of exceptions, filing not endorsed, and no certificate of clerk, 
returned with order to perfect. Walker et al. vs. Sauford, ordi- 
nary, 165. 

6. Brief of evidence, case wrongly stated in caption as to name of 
plaintiff, writ not dismissed. Niles vs. Groover, 462. 

7. Certificate of judge qualified by explanation added, writ dismissed. 
Moye vs. Ober, 356. 

8. Certificate of judge to bill of exceptions, with explanation ad.led, 


writ of error dismissed here. Graham vs. Dahlonega Gold Min- 
ing Co. 356. 


& 
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9. Certiorart, judgment that it be “not sustained,” alone excepted to 
error in not dismissing, not considered. Singer Mfg, Co. vs. 
Cole, 353- 

. Charge, extract embodies more than one issue of law, exception 
must show what. Euright vs, City of Atlanta, 288. 


. Charge; long excerpt, some good, some had, duty of excepting 
party to separate. Blackman vs. State, 592. 

. Cross-biil entertained, though filed more than sixty days after 
trial. Harris vs. Central Railroad, 525. 


. Cross-bill dis..issed, if main bill affirmed. Runnals vs. Aycock, 
553: 
. Damages for bringing up, denied here. Niles vs. Groover, 461. 


. Damages for delay, killing horse on track, denied here. Georgia 
Railroad vs. Phillips, 619. 


. Damages, error in charge as to, verdict for defendant, error not 
considered, when. “EZuright vs. City of Atlanta, 288. 


. Error, burden of showing is on plaintiff in error; bill of excep- 
tions illegible, and recommitted, falls on plaintiff. Simpson vs- 
McBride, 297. 


. Errors assigned, some too ‘late, others not so will be considered. 
Fouche’, assignee, et al. vs. Harison, ex’r, et al 360. 


. Evidence conflictii g, enough to support verdict, affirmed. un- 
nals vs. Aycock, 553. 


. Exceptions fendente lite, error not assigned on, not considered. 
Ibid. 


. Final disposition, master’s report, overruling errors of law, is not, 
whiie exceptions of fact still pending. Fouche’, assignee, et al. 
vs. Harison, ex’ r, et al. 359. 


. Final disposition of case below had on plaintiff's motion to dismiss 


levy, plaintiff cannot sue out writ of error. McAfee & Son vs. 
Kirk et al. 356. 


. Grounds of error not certified, will not be considered. Graham 
vs, Mitchell, 310. 


. Judgment not final, writ of error dismissed. Blu et al. vs. Mack- 
all, Fr. et al. 186. 

. Judgment, none in record, but enough there to indicate one, held 
sufficient. Velvin vs. Hall et al. 138. 


26, Judgment below right. though reasons wrong, stands. Collins vs. 
State, 88. 


. Justice dies after case argued, and before decision rendered, prac- 
tice. Smith et al. vs. DuBose et al. ex’rs, 416. 
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. Master’s report, evidence in, is part of record ; bill of exceptions need 
not contain. Fouche’, assignee, et al. vs. Harison, ex'r, et al. 
359- 

. Objections to testimony general, without stating grounds, not con- 
sidered. Ratteree vs. State, 335. 

. Parties; all interested below must be made parties in. Baker et 
al., adm'’rs, vs. Thompson et al. 743. 

Same; Administrator’s bill to marshal assets and fix priori- 
ties, who necessary parties defendant in error. did. 

. Pendente lite, exceptions to errors, may be reviewed as errors 
affecting final result, when. Fouche’, assignee, et al. vs. Hari- 
son, ex'r, et al. 359. 

. Record is “new trial granted,” movant complaining, writ dis- 
missed. Smith vs. Griffis, 355. 

. Verdict not in record, no reversalon. Lasseter et al. vs. Simpson 
et al. 61. 

. Verdict, where should have been nonsuit, affirmed with directions. 
Etowah Mfg. Co. vs. Alford, 345. 


36. Witness, objections to competency, grounds of, must appear. Zas- 
seter et al. vs. Simpson et al. 61. 


PRESCRIPTION. See Deeds. 
1. Easement of private way over city commons, interference with, 
ordinary’s jurisdiction. Duggan et al. vs. Cox et al. 158. 


2. Minors, does not run against pending minority. Grakam vs. Mitch- 
ell, 3t1. 
3. Same: Charge. that defendant must make out “beyond reason- 
able dovbt,” error. did. 


. 4. Possession, bringing of suit not prosecuted, is no disturbance of. 
Kile, trustee, vs. Fleming, 1, 


5. Trustee with executory title; runs against beneficiary, when. 
Crawley vs. Richardson, trustee, 213. 


6. Wild lands; no title by prescription in this case. Langmade, 
adm'r, vs. Tuggle et al. 770. 


PRINCIPAL AND AGENT. 


1. Agent to tell the truth, may bind principai by telling a lie. Plant- 
ers’ Rice-Mill Co. vs. Merchants’ National Bank, etc. 574. 
2. Same: Agentto issue warehouse receipts binds principal by is- 
suing fictitious receipts, when. did. 
3. Criminal law gives no consideration to plea of agency. Menken 
vs. City of Atlanta, 672. 
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. Fraud in agent, principal when bound, and when not. Hamilton 
vs. Georgia Railroad, 328. 


. Fraud, principal claiming to have acted as agent, facts here held 
to show. Hart.vs. Rafter, 478. ‘ 

. General and special agents defined. Foster & Ackerman vs. Fones, 
156. 

. Husband may charge wife’s estate, as her agent, when. did. 

. Indorsement by “H. President Princeton Factory,” H. not liable 
individually. Bank of the University vs. Hamilton et al. 312. 

. Malicious arrest, attorney’s orders to stop witness about to leave, 
not bind principal. Fire Association of Philadelphia vs. Fleming, 
738. 

. Municipal corporations, power of proper agents of, to make cash 
contracts for supplies (gas and oil). City of Conyers vs. Kirk 
& Co. 480. 

. One sells land of other as his own, liable for what he received, 
and not for intrinsic value merely. Viles vs. Groover, 461. 

. Ratification by use, by city, of lamps, etc., bought by agent on 
cash contract. City of Conyers vs. Kirk & Co. 48o. 

. Warehouseman’s receipt issued by agent to one loaning money to 
him, reciting that lender had rice there, not bind principal, 
when. Planters’ Rice-Mili Co. vs. Olmstead & Co. 586. 


PRINCIPAL AND SURETY. 


1. Recognizance, criminal, forfeiture; surety may show indictment 
invalid. McDaniel, governor, vs. Campbell, 188. 


2. Wife signs note with husband; defence that she was security, 
facts sustain. Love vs. Lamar, Rankin & Lamar, 323. 


Same: Effect of word “security” after her name and before his. 
Ibid. 


PRIVATE WAYS. 


Commons, way over obstructed, ordinary has jurisdiction to re- 
move. Duggan et al. vs. Cox et al. 158. 


PROCESSIONING. 


1, Notice due, given, and postponed for weather, ten days’ notice 


not required of new date, if actual notice had. Puhillips vs. 
Chapman, 163. 


2. Return of, when all requirements observed, legal evidence. /bid. 
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.-PROCESS. See Actions. 


Appearance and pleading to the merits, waives. Moulton vs. Baer, 
215. 


PROHIBITION, 


Writ of, not granted, where any other remedy. Turner et al. vs. 
Mayor, etc. of Forsyth, 684. 


PROMISSORY NOTES. 


1. Indorsement by “H. President Princeton Factory,” H. not indi- 
vidually bound. Bank of the University vs. Hamilton et al. 312. 
. Interest, conventional rate, “to become principal if not paid when 
due,” bears only seven per cent. Neel vs. Young et al. 342. 
. Notice, past due when taken is, and epen to defences of maker. 
farrell vs. Broxton, 129. 


Same: And if one of a batch is so, is notice as to whole set, 
Ibid. 

. Partner in farming business gives note for supplies, binds firm. 
Selman vs, Brown, Nunnally & Co. 332. 

. Partnership note in bank, renewed by member inadvertently in 
his own name after dissolution, equity will not relieve. Daven- 
port, Foknson & Co. vs. W.M. & R. F. Lowry, 89. 

. Suit on two, one not due, judgment by court covering both, il- 
legal, when. Sanner vs. Sayne, 467. And see Dye vs. Gar- 
vrett & Latimer, 471. 

. Transferred as collateral, if maker pays payee, and payee remits to 
holder as his own to be applied to the secured debt, maker dis- 
charged. Coleman & Co. vs. Fenkins, 605. 


PUBLIC POLICY. 


Contract or transaction void as contrary to, courts slow to hold, 
Smith et al. vs. DuBose et al., ex’rs, 415. 


PURCHASE MONEY. 


Land notes for, transferred without indorsement or guaranty, 
holder is only ordinary creditor. Carhart vs. Reviere, sheriff, 
et al. 173. 


RAILROADS. 


1. Amendment, negligent acts varied or added by. Harris vs. Cen- 
tral Railroad, 525. 
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Same: Evidence excluded that case was defended on different 
line on first trial. did. 
. Bonded debt, railroads combine to divert earnings of bonded road 


from, equity will retain bill for relief. /’ort Royal & Augusta 
Rwy. Co. et al. vs. Branch et al. 113. 


. Crossings, street, train starting at, checking statute not applicable. 
Harris vs. Central Railroad, §26. 


. Employé of one company, iniured by defect in track of other, 
semble, that he is not employé of latter. Adllian vs. Augusta & 
Knoxville Rail: oad Co. 749. 


Same: But whether so or not, widow may maintain action, 
when. did. 


. Killing cow going track from fireman’s side, whilst fireman “firing 
up engine”; verdict against road upheld. Northeastern Rail- 
road Co. vs. Martin, 603. 


Same: Should railroads have lookout to assist fireman? 
Query. Ibid. 


. Killing horse on track, presumption of negligence not rebutted 
here. Georgia Railroad vs Phillips, 619. 


. Lien, under §:991, affidavit must show demand made after debt 
became due. Central Railroad vs. Sawyer, 784. 


Same: Wright vs. Phillips, 46 Ga. 197, distinguished. did. 
Same: Filing counter.affidavit, and sale under order of ordi- 
nary, not waive objection. did. 


. Live-stock shipment; change of cars, understanding of plaintiff 
that there was to be none, immaterial here. Columbus d& West- 
ern Rwy. Co. vs. Kennedy, 653. 


Same: Evidence that agent delivering said to plaintiff, “take 
them and do best you can,” admitted. did. 


Same: Presumption of negligence is against the company. 
Ibid. afb 


Same: Presumption from failing to introduce employés. did. 
. Negligence and diligence are for jury, and charge must leave 
them there. Harris vs. Central Railroad, 526. 


. Negligence as matter of law, omission of acts prescribed by statute 
or valid municipal ordinance, is. Central Railroad vs, Smith, 
694. 


19. Same: Ordinance as to speed over crossings, not apply be- 
tween. bid. 


20. Nuisance, unloading cars on side-track in street, not abated by un- 
loading them on main track. Kavanagh vs. Mobile & Girard 
Railroad Co. 803. 
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Same: Making switching-yard of street, did. 
. Personal injury, what will defeat recovery for. Branham vs. Cen- 


tral Railroad, 35. 
. Personal injury, plaintiff asleep on track, no recovery even if road 

negligent. uden et al. vs. Georgia Railroad, 47. 

24. Personal injury, stealing ride on tender, boy injured, verdict for 
railroad affirmed. Branham vs. Central Railroad, 35. 

25. Same: Water having been thrown on him by one on engine, 

causing him to jump, negligence was for jury. did. 

26. Property injured, presumption against railroad. Georgia Railroad 
vs. Wilhoit, 714. 

27. Same: May be rebutted, and was so here. Jbdid. 

28. Side-track in street, right to have. Kavanagh vs. Mobile & Girard 
R. Co. 273. 

29. Tax, city has no power to. City Council of Augusta vs. Central 
Railroad et al. 119. 

30. Walking on track between crossings, is gross negligence. Central 
Railroad vs. Smith, 694. 

31. Same: One grossly negligent himself is bound to anticipate 

negligence. did. 

32. Water, backing same by culvert on plaintiff's land. Georgia Rail- 
road vs. Berry, 748. 

33. Same: Grant of right of way not cover such damages. did. 


RECEIPTS. See Administrators and Executors; Bailments. 


RECEIVERS. See /njunction. 
RECEIVING STOLEN GOODS. See Criminal Law. 


RELIGIOUS CORPORATIONS. 


Tax; parsonage liab'e for paving assessment. Wardens, etc. of 
St. Mark’s Church vs. Mayor, etc. of Brunswick, 541. 


REMAINDERS. 


“Child, such as I may leave living,” covers husband’s child, when. 
Houston et al. vs, Bryan, 181. 


REMOVAL OF CAUSES. 


1. Bill in equity removable at first term, although interlocutory or- 
ders passed before term bégan. Franklin et al. vs. Wolf, 446. 


2. Plaintiff, one non-resident, and other resident administrator, de- 
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fendant a resident, on striking administrator, plaintiff entitled to 
removal. Cuyler et al. vs. Smith, adm’r, et al. 662. 


Same: Whether administrator is necessary party plaintiff, is for 
Federal court. did. 


4. Partition, petition by citizen of Georgia against citizen of New 
York, removable. Clews vs. Mumford, 476. 
RES ADFUDICATA. 


1. Ejectment by grantor of bond for titles against vendee, plea of for- 


mer recovery on note, held good here. Linton vs. Harris, 
265. 


2. Judgment in ejectment was here, and injunction to restrain issu- 


ance of writ of possession, denied. Robinson vs. Veal et al. 
301. 


3. Partition; service by publication binds non-resident under $3998, 


and on subsequent petition filed by him itis. Patton vs. Childs 
et al. 352. 


RESCISSION, See Contracts. 
RIOT. 


1. Beating another, several engaged, in violent and tumultuous man- 
ner, is. Perkins et al. vs. State, 316. 


2. Same: Assault and battery, law as to, not applicable. did. 
3. Releasing party out of arresting officer’s hands, endeavor amounts 
to, when. Fisher vs. State, 258. 


ROADS AND BRIDGES. 


1. Contractor not lowest bidder, ordinary restrained from paying 
him above. Crabtree etal. vs. Gibson, ord’y, et al, 230. 


2. Same: But not to restrain any and all payment. did. 
3. Opening new road, petitioners for, incompetent jurors. Almand 
vs. County of Rockdale, 200. 


SALES. 


1. Executor’s, bidder at, taking possession without complying with 
terms of, is intruder. Bagley vs. Stephens, 304. 


2. Fraud in purchaser, by false representations, avoids sale. 


Hughes 
et al. vs, Winship Machine Co. 793. 


Same: Seller retaining mortgage for purchase money, and sale 
under, he buying, may still rescind. did. 


‘ 4. Same: Seller’s rights superior to judgment creditors. did. 
v 78-55. 
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5. Goods; inferior quality, burden on plaintiff to show how much 
less worth. Moulton vs. Baer, 215. 


6. Identification, price and severance, needed to make effectual. 
Love vs. State, 66. 


7. Land, by acre or by tract; evidence that vendor offered on the 
same day to sell by acre to another, admissible. Seegar vs. 
Smith, 616. 


Same: If fifty acres sold, andit measured thirty-four and a half, 
deficiency so gross as to warrant suspicion of fraud. did. 


g. Same: Purchaser not bound to rescind, but entitled to rebate. 
Ibid. 


SERVICE. See Actions. 


1. Attachment bond, suit on, non-resident national bank obligor, 
service under §3354 on security, binds. Continental National 
Bank et al. vs. Folsom, 450. 


2. Waiver by appearance and plea. Moulton vs. Baer, 215. 


SET-OFF. 


1. Jury disallows improperly, order to write off. Whaley vs. Broad- 
water, 336. 


Same: Jury having found no interest, none allowed defendant 
on set-off. did. 


3. Promissory note pleaded as, need execution and delivery be 
proved? Query. Shipp et al. vs. Davis, 204. 


SEWERS. See Municipal Corporations. 


SLAVES. 


Property purchased and trusts declared by, after manumissioti, 
valid. Houston et al. vs. Bryan, 181. 


SPECIFIC PERFORMANCE. 


Land, sale of, quantity deficient, purchaser need not rescind, but 
may have abatement of price, when. Seegar vs. Smith, 616. 


STATEMENT. See Criminal Law. 


STATUTE OF LIMITATIONS. See Actions; Deeds. 


1. Account, suit on barred, note in settlement of ‘not so. Shipp et 
al. vs; Davis, 208. : 


2. Dormant judgment acts are different from. Stanley, guardian, 
vs. McWhorter, 37. 
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Same: Entry by defendant on fi. fa. of payment made, not pre- 
vent dormancy. did. 


STREETS AND SIDEWALKS. See Municipal Corporations. 


Nuisance; switching cars, and unloading in streets, is, when. 
Kavanagh vs. Mobile & Girard Railroad Co. 803. 


TAXATION. 


1, Exemptions, parsonage owned by church liable for paving assess- 
ment. Wardens, etc. of St. Mark's Church vs. Mayor, etc, of 
Brunswick, 541. 


2. Railroads, city has no power to tax. City Council of Augusta vs. 
Central Railroad, 119. , 


TIPPLING-HOUSE. See Criminal Law. 


TORTS. See Assault and Battery. 


Trespass; forcibly entering and holding property. See 7respass. 


TRESPASS. See Cattle. 


1. Forcibly entering and holding property used as shelter for hands 
and mules engaged in railroad work; what damages recovera- 
ble. Carlisle vs. Callahan, 320. 


2. Enjoin, when courts will; though eviction attempted by legal pro- 
cess. Gilmore et al. vs. Wells et al. 198. 


TREASURER, See County Matters. 


TITLE. See Deeds; Trusts and Trustees. 


1. Costs of conveyance fall on purchaser. French, Richards & Co, 
vs. Robinson, 7ol. 


2. Deed, in 1882, to husband as trustee for wife, vests title in her. 
Pearson et al. vs. Denham et al. 545. 

3. Deed made in payment of debt, binding, though subsequent agree- 
ment to reconvey on payment of debt and usury. Barfield vs. 
Fefferson, 220. 

4. Deed to secure usury, called by the name of rent, void as. Mor- 
vison et ux. vs. Markham, 161. 

5. Deed, signature in firm name, valid when. French, Richards & 
Co. vs. Robinson, 701. 


6. - Same: As to ratification, express and implied. did, 


7- Duress, sale the result of, conveys none. Love vs. State, 66. 





. Fund in bailee’s hand to be paid over to third person, title is still 
in bailor, unless. Cox vs. Reeves, 543. 


. Mortgage executed in Alabama, chattel, and duly recorded there, 
conveyed title. Peterson vs. Kaigler & Walker, 465. 

. Prescription, what defendant must show to defeat grant to plain- 
tiff. Graham vs. Mitchell, 310. 


. Realty, husband’s, presumed to be, from joint possession. City of 
Atlanta vs. Word, 276. 


. Tax sale, good against life tenant’s interest, when. ile, trustee, 
vs. Fleming, 2. 


TRUSTS AND TRUSTEES. See Administrators and Executors. 


1. Barred; executory title in trustee; if facts bar her, beneficiary also 
barred. Crawley vs. Richardson, trustce, 213. 

2. Church, levy, claim, judgment against A. & B. as trustees, plaintiff 

_ must show they were such. Alexander vs. Baker, 219. 

3. Color of title, deed made in 1855 to Cobb, trustee for Clower, for 
her life, with power of disposition in her, sale under tax fi. fa. 
against her, with seven years’ possession thereunder, sheriff's 
deed admissible as. ile, trustee, vs. Fleming, 1. 

4. Same: Trust became executed on passage of act of 1866. did. 


5. Executed, life estate in trustee for wife becomes so, after act of 
1866. Harrold, Fohnson & Co. vs. Westbrook, agent, 5. 

6. Executed, deed to husband as trustee for wife, made in 1882, title 
vested in her. Pearson et al. vs. Denhamet al. 545. 


Same: Judgment against trustee, wife no party, not bound. 
Ibid. 

8. Homestead, sale of, for reinvestment, vendee deeds land to wife 
in exchange, trust results to husband, and it is not subject for 
her debts. Mitchell, ex’r, vs. Prater, 767. 

9. Life estate in wife, marriage settlement mide in 1857, terms here 
create. Harrold, Fohnson & Co. vs. Westbrook, agent, 5. 

10. Parol, created by, when executed, irrevocable. Beazley, ordinary, 
vs. Kendrick, adm’r, 121. 


11. Plaintiff, trustee, dies pending suit, stricken and cause proceeds, 
when. Blalock vs. Newhill et al. 245. 


UNITED STATES COURTS. See Removal of Causes. 


VENDOR AND PURCHASER. See Deeds; Sales. 


1, Lands, joint purchase by two, and several deeds to each of his 
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part, as agreed by them, each estopped afterwards to ask parti- 
tion. Thomas, guardian, vs. Payton, trustee, 459. 


2. Land, notes given for, transferred without endorsement or 


guaranty, holder has no equity above older judgments. Car- 
hart vs. Reviere, sheriff, et al. 173. 


VERDICT. 


1, Construction of to be reasonable, but substantial omissions not 
supplied by. Mayo vs. Keaton, adm’r, 125. 


2. Excessive, libel, since law furnishes no criterion, not disturbed, 
unless. Brown vs. Autrey, 753. 

3. Excessive, malicious arrest, heldso here. Fire Association of Phil- 
adelphia vs. Fleming, 733. 

4. Involuntary manslaughter, means highest grade. Wright vs. State, 
192. 
Same: Indictment includes different grades of offence, verdict 

general, means highest. did. 


6. Second for plaintiff; damages for killing horse; not disturbed. 
Georgia Railroad vs. Phillips, 619. 


WAIVER. See Railroads. 


Jury, panel out, talesmen put in place, parties strike without ob 
jection, waives right to object after verdict. Brown vs. Autrey, 
755- 


WARRANTY. 


Sale of mule, note stipulates “without warranty,” contract read to 
plaintiff leaving out, is fraud. Brooks et al. vs. Matthews, 739. 


WATER AND WATER COURSES. See Municipal Corporations, 
30; Railroads, 28, 29; Nuisance, 3, 4, 5, 6. 


WILLS. 


1. Bequest to A. and to children of B. (deceased) “her two children,” 
B’s children take per stirpfes. Fraser, guardian, vs. Dillon et 
al. 474. 

2. Colored concubine and children of white man, legacies to, effect 
of. Smith et al. vs. DuBose et al., ex'rs, 414. 

3. Construction: bequest to wife in lieu of dower of cash and property 
“to be sold, etc. and divided at her death,” gives the cash to her 
absolutely. Watts, adm’r, vs. Baker et al, 622. 


4. Falsademonstratio non nocet. Rogers, adm’r, vs, Rogers et al. 691. 
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Same: Error in number of lot, controlled by particular descrip- 
tion. did. 


Same: Parol admissible to apply will to the subject of the de- 
vise. bid. 


. Fraud in mother of bastard inducing testator to believe his child, 
proper charge as to. Smith et al. vs. DuBose et al., ex’rs, 415. 


Same: Influencing testator, circumstances here not show. /did. 


. Parol evidence to construe, when admissible. raser, guardian, 
vs. Dillon et al. 474. 


. Persons who can legally take under will, discussed. Smith et al. 
vs. DuBose et al., ex’rs, 414. 


. Putative white father, colored bastards, may make prvuvision for 
by. bid. 

. Presumption, that ancestor intended his property to go where the 
law carries it. Fraser, guardian, vs. Dillon et al. 474. 


13. Probate, none appearing, complainants cannot assert title under. 
Rogers, adm’r, vs. Rogers et al. 688. 


WITNESS. 


, Attachment for, court should order ex suo mero motu. Runnals 
vs. Aycock, §53. 


, Cross-examination, better too free than too restricted. Harris vs. 
Central Railroad, 525. 


Death of party, plaintiff introduced to prove loss of note only, if 
cross-examined as to other matters, may explain as to such 
fully. Shipp et al. vs. Davis, 201. 


. Death. Surviving party to contract, not party to record, compe- 
tent when. Lasseter et al. vs. Simpson et al. 61. 


. Declarations of, after trial, not work new trial. did. 


. Legatee competent in suit for devastavit against deceased executor, 
when. Watts, adm’r, vs. Baker et al. 622. 

. Mortgage attested by employe of mortgagee, a corporation, up- 
held. Conley vs. Campbell Printing Press and Mfg. Co. 569. 

. Other party dead; if plaintiff's mouth opened on cross-examina- 
tion, may go on and testify, when. Sipp et al. vs. Davis, 201. 

. Partner dead, one is, other party cannot testify. Adams vs, Eath- 
erly Hardware Co. 485. 

10. Perjury under duress, committing, rule as to credibility. McCoy 

vs. State, 497. 


11. Relationship, manner of testifying, etc, taken into consideration, ' 
Simpson vs. State, 91, 
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WRITTEN INSTRUMENTS. See Bailments, 3, 4; Wills. 


Construction of for court, but failure not fatal, when verdict con- 
strues properly. Tilton vs. Butts, DePue & Co. et al. 30. 


YEAR’S SUPPORT. 


Child entitled to effects of father living separate from mother 
under §2571. Clark vs. Fleming, 782. 





